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ADVERTISEMENT. 


HE writer of the following addreſs, 
. having accommodated to his own uſe 
the ſubſtance of a former publication by 
Dr. Kent, partly on the ſame ſubje&, 
thinks it neceſſary to acquaint his readers, 
that he had liberty to make what uſe he 
thought proper of that publication; as 
likewiſe of other authentic papers relative 
to the proceedings i in queſtion, 


7 Dr. Walker was amoved from his fellow- 
ſhip by the preſident and fellows of Mag- 
dalen College, becauſe he had held, for more 
than the ſpace of a year, two eccleſiaſtical 
preferments: which (accordin g to his own 
account) were taxed together in the ancient 
valers 7 at thirty-ſeven marks. * appeals 

A 2 +; | ed 


[ + ] 
ed to the viſitor, and was reſtored upon 
this plea ; viz. that, beneficium eccigfiaſti- 
cum being in the ſingular number, and 
he having no preferment, ſeparately taken, 
above the value of twenty marks, his 


fellowſhip ought not to be conſidered as 
void. 


The following addreſs, turning chiefly 
upon the conſtruction of the ffatute upon 
which the college acted, and the decree 


reverſing their judgment, it is thought 
neceſſary to lay both before the reader. 


THE $'T'a TV TE, 


% De ſociis et ſcholaribus beneficiatis, vel 
religionem intrantibus, ſeu matrimonium Fe 
trabentibus.” 


P22 


_ * Preterea frat uimus, ordinamus et volu- 
mus quod i quis fociorum vel ſcbolarium dicti 
colleg gii religionem intraverit, aut  alicujus 
ebſequiam, uxoremve duxerit, ſeu quod Patri- 


| collegii 


1 
monium, bereditatem, faodumve ſieculare, 
aut annuam penſionem ad terminum vitæ du- 
raturam, ad valorem. commutnibus antit cen- 
tum ſolidorum aſſecutus Fuerit 3 func eum, 
infra ſex menſes a tempore aſſecutionis Bj 
modi continus numerendos, auctoritate præ · 
fentis noſtri flatuti, a. diffo collegio amatum 
fore flatuimus. ipſo facto: ac ex tunc\fpro.nas 
Jebalari aut pro non ſocio penitus habeatur. 


Si vero aliquis fociorum vel  ſcholarium præ- 
dictorum beneficium eceleſiaſticum, cum 


cura, vel fine cura, cujus fructus, redditus, et 
proventus octo librarum valorem annuum ex- 
cedunt, adeptus fuerit ; per unum annum, et 
non ultra, in dicto collegio ſocium vel ſcbola- 
rem ſtare permittimus. Volentes ac etiam de- 
cernentes quod poſt lapſum hujuſmodi anni 
7þ/o facto pro non ſebolari. et non ſacio penitus 
babeatur. / Prafidentem vero nofirs collegii 
grædicti propter aliqua beneficia eccleſiaſtica, 
redditus, aut proventus ecclefiaſticos, vel etiam 
temporales, cujuſcunque valoris ex:;fant, ab 
officio prafidentis amoveri nolumus,  deſtitus, 
vel priuari, dum tamen in ditto collegio refir 
"681 | - 1 
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deat, et officium ſuum inibi juxta ſtatutorum 
noſtrorum exigentiam gerat, et debite exequan 
| Fur. Idem etiam fieri volumus de leftore 


theologice in noſtro collegio memorato, guam- 
diu officium bene et diligenter exequi videtur. 
Proviſo ſemper quod doctores cujuſcungue fa« 


cultatis, ac etiam lectores in phileſophits 
deputati, et in poſterum deputandi, benefi- 
cium eccleſiaſticum quodcunque, cum cura, 


vel fine cura, habere poterint una cum col- 
legio, dummodo verus valor annuus ejuſdem 
viginti mercas non excedat.” 


THE DECREE. 


« Mr. Prefident, and Gentlemen, 


« Ican eafily perſuade myſelf, that it 
was not the intention of your founder to 
permit any of your fellows to enjoy, to- 
, gether with his fellowſhip, a certain an- 
nual income of four or five times the va- 
| lue 


* 3 
Jae of it ; and could therefore have wiſhed 
that no appeal ſo circumſtanced bad been 
brought before me; but as the founder has 
not declared his intention in expreſs words, 
and as it has been the conſtant rule not to - 
make inferences from ſtatutes which have 
a diſqualifying tendency; and further as 
the viſitor is unhappily tied down to a 
plain, literal, and grammatical conſtruc- 
tion, I think myſelf obliged to determine 
that Dr. Walker has not been legally 
amoved from his fellowſhip ; and there- 
fore to decree that he ſhould be reſtored to 
it again. 


« T have ſaid unhappily, becauſe a 
change of times, and difference of cir- 
cumſtances may make it defirable that 
more ſcope had been given to the viſitor, 
who might then have-ſeen this application 
in a different light, and have Judged ac- 
3 =_ 


] muſt at the ſame time obſerve that 
you, Mr. Preſident, and the other gentle- 
| men 
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deat, et officium ſuum inibi juxta ſtatutorum 


noſtrorum exigentiam gerat, et debite exequam 


| Fur: - Idem etiam fieri volumus de leffore 
theolagiæ in noſtro collegio memorato, quam- 
diu officium bene et diligenter exequi videtur. } 
Proviſo ſemper quod doctores cujuſcunque fa- 


cultatis, ac etiam lectores in phileſophiis 
deputati, et in poſterum deputandi, beneſi- 
cium ecclefiaſticum quodcunque, cum cura, 


vel fine cura, habere poterint una cum col- 
tegio, dummodo verus valor annuus ejuſdem 
viginti mercas non excedat.” | 


A 


THE DECREE. 


«© Mr. Preſident, and Gentlemen, 


« J can cafily perſuade myſelf, that it 
was not the intention of your founder to 


permit any of your fellows to enjoy, to- 


gether with his fellowſhip, a certain an- 
nual income of four or five times the va- 
— lue 


ST 3 
Jue of it; and could therefore have withed 
that no appeal ſo circumſtanced had been 
brought before me; but as the founder has 
not declared his intention in expreſs words, 
and as it has been the conſtant rule not to 
make inferences from ſtatutes which have 
a diſqualifying tendency; and further as 
the viſitor is unhappily tied down to a 
plain, literal, and grammatical conſtruc- 
tion, I think myſelf obliged to determine 
that Dr. Walker has not been legally 
amoved from his fellowſhip ; and there- 
fore to decree that he ſhould be reſtored to 
it again. 


« T have ſaid unhappily, becauſe a 
change of times, and difference of cir- 
cumſtances may make it defirable that 

more ſcope had been given to the viſitor, 
who might then have-ſeen this application 
in a different light, and have Judged ac- 
2 


« ] ah at the ame time obſerve that 
you, Mr. Preſident, and the other gentle- 
| men 
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1861 
men concerned in the amotion of Dx 
Walker, were too haſty in taking that ſtep 
without conſulting your viſitor, as Tour 
founder ** directs. 


ge am, 


Mr. Prefident and cee, 8 
Your loving friend, - 2 


W „ 111 WINTON.” 


E R R A T A. 1 
page 17, line 10 and 13, for mier read demies. 5 
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Page 20, line 29, for increaſed read decreaſed. | 
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HE public attention was excited” 4 aſks 
Fonts fince, by the communication of 
your lordſhip's decree in favour of Dr. Walker; 
à decree, which, however agreeable to the withes 
and intereſt of the appellant, was yet 88 
thought by the biſincereſted and unprejudiced 
part of mankind to do little honour to the diſ- 
gernment of the judge who pronounced it. There 
were not wanting, indeed, advocates (ſueh 'as 
they were) to palliate the decree in queſtion; 
though ſe attempted io defend the merits of it: 
the general apology: was; that, if -your | 
had erred, you had erred on the favourable fide; 
and that ——— the decree was ble at, 
leaſt, if it did not; deſerve the thanks of thoſe 
who might hereafter be benefited by it. I do not 
envy your lordſhip the ſatisfaQtion you can dertve 
from ſuch r \Reflettions of this fort 
2 and abandon the cauſe ſeem to 
elpouſe; and they wound-a man of ſenhbility the 
_ deeper, 4 * are, for che moſt part, | 


4 . 45 J 
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made by weak and unthinking perſons, under the 
affected guiſe of candor and moderation. Good 
nature is a contemptible excuſe for a wrong ac- 
tion, wherever it is alledged; eſpecially, if the 
good nature alluded to proceed from a manifeſt 
inattention to the intereſts of one individual wha 
is truly an objett of it, while it favours another 
who is placed above dependance, and does not 
want it. The argument, therefore, ariſing from 
good nature was never_worſe applied than in the 
preſent inſtance: for, ſurely, the ſcholar expec- 
tant, and depending upon a founder's bounty, is 
much more the object of that affection, than he 
who lives in affluence which the founder never 
meant to increaſe. No perſon, much leſs one 
who was formerly himſelf a fellow of a college, 
can be ignorant of the deſign of founders in their 
reſpective. inſtitutions ; which was, that they 
might be rendered as extenſive in aſſiſting the 
education of indigent ſcholars, and ſending them 
out into the world with credit, as the nature of 
their ſeveral plans would admit of. But your 
lordſhip by this decree, which will have weight in 
all colleges in circumſtances nearly ſimilar, par- 
ticularly in thoſe very conſiderable ones which 
are ſubjett to your own viſitatorial authority, will 
defeat, in ſome meaſure, or at leaſt greatly im- 
pede, the wiſe and benevolent intention of thoſe 
great and good men. | f 1608 DIR» . - 
_ Erxrows, my lord, is a plea of a different 
kind; and. where it is involuntary and invincible; 
is innocent. I wiſh your lordſhip may be able to. 
ſhelter yourſelf under this excuſe. Vou have ef- 
tabliſhed a decree, at which 3 expreſs 
a diflatisfaRtion ; and talk of a difference of times 
and circumſtances, which make it tu be W a 
4 8 | C1 Nat 
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| CF. 
aun more ſcope had been given to the viſitor.” 


What icope — your lord 8 You ſit 
in the founder's chair; your 's' decrees, 
in all cafes of appeal; while ou keep within the 
province preſcribed to you atutes, are 
not ſubjett to the Action) of — court of law 
whatſoever. Ought you then to have been in - 
fluenced by what you intimate to be the prevail- 
ing notions and prattice: of the times you live in, 
to determine any matter contrary to your own de- 
clared ſenſe of the founder's intention? This 
ſenſe, my lord, ought to have been your only 
rule of deciſion. Thi caſe is the ſame with the 
King's judges, as with the viſitor of a college. 
Every Tate: muſt confine himſelf to his proper 
province, and to the received principles of that 
particular court in which he fits. | A chancellor 
of England has found himſelf obliged to reverſe 
a ſentence before given by himſelf in an inferior 
court, and yet he has judged rightly in both ca- 
pacities. Your lordſhip's embarraſſment and un- 
eaſineſs therefore in ſuch a ſituation could not 
well proceed from want of power to vindicate what 
you profeſs to be the founder's intention; but ra- 
ther betray ſame unhap * influence of times and 
cireumſtances, which directed your ſentence in 


IE”: to his will, and E Mets 7k better r Judg-, | 


JST 


* be intention of a legiſlator is ſeen either in the plain, 
literal, and grammatical  confiruQtion, of the law, er de- 
ducible by . neceſſary. implication . from. ſuch conſtruction, 


and from other Lins of in the ſame body of laws. Now a 
Jug e, in equity at leaf, is obliged to determi e agrecably. 
e obvious intention. of the 2 3 
of thſs two way tis ae tokim 1A | 
_ RESIST | - La Bran vor, 


i. 
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1 | 
. my lord, (ill-conſiflered and equiy 


ay the decree itſelf may be thought, I apprebend 
that to be the leaſt part of its demerit. I flatter 
myſelf that I ſhall, 1125 -authorities> don 


vinee your lordſhip, that it is, in t Mew, 


fundamentally wrong; void of all legal propriety, 

and viſitatorial circumſpettion. In this F. ſhall 
have no very difficult taſk, The buſine 5 is, in 
part, already accompliſhed; and I ſhall make no 
apology. for adopting Dr. Kent's arguments and 
language, fo far as either of them ſhall ſuit my 
purpoſe ; enforcing both with fuch new matter a 
ſhall naturally ariſe ani ſubject, and from the 
conſideration of your lordſhip 8 ſubſequent pro- | 


ceedings. 
+Your' lordſhip admits the founder's intention, | 


but you ſay, e it has been the conſtant rule not to 


make inferences from ſtatutes which have adiſqua-- 
fying tendency.“ This poſition is laid down with 
ſo little prec 548 that it 18 Ie difficult to know, what" 
rule it — your lordſhip alludes to: but, unleſs you. 
mean the rule of viſitors, the aſſertion is nothing 
to your purpoſe; if you mean that your lordſhip 
has been grofsly miſinformed. They have given 
different viſitatorial . interpretations full of inſ. 


ys rences from every kind of ſtatute, and — 


to the well governing of the ſociety 
did not decide upon the ſameꝰ prope ach 


* 


2 u, Pradenter't provide a fundatore As" ut 2 | | 
eeffores, Epiſcopi Winnie, patroni fn; et inſpetZores guber 
natioms collegii, et admin * or dinati 1 e 
7þ/o conflituta ſub. wt ent  fidelius preftat: 
= — why 75 * et . os piis 06, etationibus, is h- 
« altiſimi, corum ronfecenttas gat. Ju res me kamm bir, 
ger paucis menfibus proximis, wt oy — —Cenfium 
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whole defign of 2 laboured ſo to 
regulate the ſeyeral parts of Which it wan com- 
poſed as to give order, cy, and f 


to the whole ſyſtem. They did not overlook th 
ſolemm cha he has given them, that his inten- 
tion. & be moſt obſerved;z but, 
ſearching for it wherever they could find it, by 
comparing ſtatute with ſtatute, they have, in ma- 
ny inſtances, ſo eſtabliſhed this intention from the 
Plain, literal, and grammatical: ſen 
taken together, as E have — rved W f 
in great purity. But you lordſhip, ſtuunbling at 
the very entrance, ſeems to forget the rule yo 
allow to have been a conſtant one. If yon had 
made no inferences from the diſqualifying ſtatute 
before you, yon had not been troubled withthis 
addreſs. The eſtabliſhed inference from it. for 
near three hundred years before, was, that bene. 
d. 3 included a man's whole cdi 
: iet 2a 0 den 
Yam: pra ferigh can fondo etanhmafinkdaciie,/auts 
Ee. pro ca qua» ſun alforitates; 2 


quam deb iz, et ſempi 
ee, val. fel, ee Wis _ 12 60 7 ent. 
. ket et yu fant e propoſitum, 

cedentes, declaramus & injuugimus, 85 '” Bilhop 


Morl an Hons, 
1.375 atoris ordinationibur congruedtet aui 
b 2 Se.“ The fame. 


. t a 

2. * 2 22 EIS, ys 

a — (feut jalbiravitiths ) thts 

firumtes, & „7. 
9 


. noftra N r 


C7 


fs 


* 1 — No, I, 


i as; * k 
4 . - 


of che wu, 


. fied 


lM AAA CLE — : 
aS nw www — a cb 5 — 


— 2 


. a Gy Fra rc 6363 „ 


— = 


_— —— — * 


. — — 
9 
- 


Fiſtical 5 income: and yet your lordſhip 
a ne inference in con 
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has made 
Gon to this, which had 


the ſanction of ſo great antiquity; an inference 


which your predeceſſors would have 


rejected with 


a dignity becoming their characters, and the im- 
portance of the truſt repoſed in them. Not to 
dwell on bare aſſertion without proof, in the year 
27341, my lord, Mr. Buns LEM, a native of Lin- 


colnſhre, (preſented a 


petition to the viſitor againſt 


the preſident and fellows of Magdalen Co 


| becauſe they had refuſed to admit him to = 
lowſhip there, and had preferred Mr. Z1xnzan 
before him; who, as he apprehended, was diſs 


qualified for that particular fellowſhip: Mr. -Z x- 


bak was elected leQurer in moral philoſophy” on 
che 26th of July, and admitted a probationer 


ultra numerum 


fellow: on the 28 


according to the Ariet literal 
interpretation of the ſtatute in that caſe provided. 
His leftureſhip was his qualification, —— him 
merely as ſuch. It oP be proper to 


quote the 
* words of the ſtatute: 


% Quos quidem lefores (of 
which. the lecturer in moral Philoſophy is one) 


rediflorum ſociorum, et ſcholarium 


noftri collegii fic affumptos, in loca ſociofum, et ſcho- 
larium cedentum, vel decedentium proximi vacantia, 
fuerint comitatus, * — et po nt. 


etjuſcu 


volumus N fatuto no 
et comitatibus confiderandis i in 10 
el ſchalarium in aliguo non cane 
gave the buſineſs a ſolemn hearing; 


ing aſſigned on each fide. 


their 00 
your lor 


4. drocefubus 


The college 


bus pots 
45 viſitor 
council be- 
defendec 


115 6 upon the ſame principles which 


has now ad 


apted;-- Their council 


urged, that % Mr. Z1nzan had been ftatutably. 


uud legally admitted to his 7 that 4 


* 


Re „„ 


che general eonſtruction of univerſal law, {hh 


judicious reader will diſtinguiſh between the plen 


ings of a la er in favour of his client and the. 
principles and deci ions of univerſal law)“ no in- 


ferences were to be made contrary to the ſtrit 


letter of a ſtatute; and that, in conformity to this 


uſage, the founder of Magdalen College in parti. 


cular had directed, that his ſtatutes ſhould be con- 


ſtrued only according to their plain, literal, and 
grammatical ſenſe. But the viſitor,  afliſted by 


council on the other ſide, judged in another ſpirit? 


he diſdained to admit an interpretation, which 


while it eſtabliſhed the letter of the ſtatute, de 


troyed the plain meaning and intention of it; he 


ejetted Mr. ZIxz Ax, and put Mr, BuxsLEM in- 


to his place. Either Biſhop Willis then, or your 


lordſhip made a wrong judgment. He © drew. 


inferences ;” rejected the leiter, and adhered to 
the intention, of the ſtatutes ; you, my lord, ac- 
knowledge the intention, and adhere to the et- 


er. | 2 | 
Bur, my lord, when I ſhall have drawn your 


attention to the obvious and neceſſary conſe- 
quences of your decree, yourſelf ſhall determine 
which judgment will ſtand the teſt of ſober exa- 


mination. The founder of Magdalen College 


gave theſe privileges to his letturers, in their ſes . 
veral faculties, ſolely for the greater encourage 


ment and progreſs of learning. He expreſles, 
on the other hand, the ſtrongeſt attachment to that 


mode of ſucceſſion to fellowfhips from dioceſes; 
and counties, which he had eſtabliſhed ; excuſes 


the neceſſity he had been under to deviate from it 
himſelf th the applications of great men tg 
whom he had been obliged; and binds it upon bis 

wee | ſociety 
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FE ſpeak his on ſentiments in his on language, 


*t 16 . | 
N the ſtrangeſt ſanctions, not 


for 


to de» 
m the rule which he had laid down. Hear 


* uod ſi de diftis-diocefubus, et cOmitatibus, tem- 
Poribus electionum in, collegio noſtro celebrandarum 
baccalaurei vel artium magiſtri ad ſupplendum nur 
merum, ſecundum prædictam moderationem, non Ter 
periantur idonei; tunc volumus, in corum defetin, 


die didlis comitatibus, et dioceſibus, eligantur de ſer 


nioribus et aptioribus ſcholaribus facullatis artium 
non graduatis in difla unzverfutate ſtudentibus. 
 Quibus deficientabus, eligantur et aſſumantur de dice 
tis drocefubus, et comitatiabus, ſcholares in grammar 
ticalibus ſuſſicienter eruditi, et ad diſcenda lagicalia 


aypti et idonei, dum tamen quartum decimum ſum 


tatis annum compleverint.—Præterea, guangua 

flatuerimus certum numerum ſcholarium dioceſium, 
et comitatuum, in ſtatutis noftris ſpecificatorum, ad 
annum probationis, et conſeguenter, meritis exigen · 
tibus, in perpetuos ſocios debere admitti: quia tamen 
ad inſtantias dominorum et magnatum diverſorum, 
ex ſpeciali favore, et gratia noſtra, et ex certis cau- 
is nos moventibus, dum ſupenlites fuerimus, admiſi- 
mus in collegium noſtrum quamplurimos oriundos in 


guibuſdam diocefibus, et comitatibus in noſtris flatults 


minimè ſpeciſicatis, ex quã quidem admiſſione intelli- 
gimus aliqud dubia et pericula in futuris eladtionibus 
de veriſimili contingere, et in animis eligentium va» 
rias aſſectiones et opiniones poſſe evenire ; nos igitun 
præmiſſa conſiderantes, et remedium opportunus 
opponere. cupientes, volumus, et ordinamus quod pg 
receſſum, aut deceſſum alicujus ſcholaris, nel ſoar: 


19ſfri collegii, gui uon fuerit de diflis\diotefubus, ex 


comitatibus in naſtris ſtatutis ſpecificatis, alius alis 
ö an n 1 eth Dun Falun 
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dither et fubroge 


fit mentio in noſtris ſtatutts, et in quabus numerus 
huc uſque non fuerit completus.” 

IN Proc of time, however, the ſociety loſt 
ſight of this plain precept, and deviated entirely 
from the expreſs words, as well as the intention of 


the founder. "Tradition has it, that they began, 


ſpeciouſly enough, with electing the three ſenior 
demics lefurers ; they were ſubſtituted of courſe 
in the firſt vacant fellowſhips ;" when, reſigning 
the offices which had given them admiſſion, they 
were conferred on the next demics in order of 
ſemority, who thus ſucceeded to Gellpvſhige? in 3 
regular. rotation. 


Lion became ſo uniform and ſteady that they — 
dually forgot the only circumſtance hich 
it the air of a ſtatutable form. The lect 
became fixed; but the appointment to — 
1hips remained the ſame. The ſenior demy ſtill 
ſucceeded on a vacancv: and thus the ſociety be- 
came filled with perſons the majority of whom 
Had not the:ſhadowof a title tothe property they 

In Mr. Zixzan's caſe, indeed, the 
returned to the original evaſion of their ſtatutes 
chooſing him letturer in moral philoſophy. - But 
this poor ſubterfuge Bp. Willis difregarded>; he 
_ vindicated, by a deciſion as judicious asit was up- 
right, the ſtatures of — College from the 
fetters of a literal and partial conſtruction, and 
reſtored vigour to their primitive deſign. The 
8 of future elections (an inſtance or two 
C Oy 


tur, fee ali eligantur; et fubto- 
gentur de ipfis diocefibus, et comitatibus de quibus 


Bor in the rs of this * the ſaccel: 


— — 
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excepted) has kept 
ſource being once cleared, the ſtream gradually 


throughout one conſiſtent language. A man is 


\ (- 18) ) "4 
e with his decree, The 


purged itſelf, and the ſucceſſion has long flowed 
in the true ſtatutable channel. | 

Wnuar will your lordſhip ſay to this plain 
caſe? Or how will you feel upon the compari- 


fon? The ſociety of Magdalen College, and 
their viſitor, are ſtill engaged on different ſides. 


They, as becomes them, are now the advocates 


and ſupporters of their founder's intention; your 
lordſhip has ſtooped to take up the principles 
which they have caſt off. I ſhould be ſorry to 
_ repreſent you as the ſubverter of their ſtatutes, 
and yet if you will be conſiſtent, you will hardly 


eſcape ſome cenſure of this kind. You are 


bound by your own att and declaration, to de- 


fend the corruption juſt mentioned, if it ſhould 
return; and muſt be conſcious, that, conſidering 


former propenfities, you have laid no inconſider- 


able temptation in the way of a future ſet of fel- 


lows to induce them to imitate the prattice of their 


predeceſſors. Bo 53508 2-7 

2. Your lordſhip ſays again, that © the foun- 
der has not declared | his intention in expreſs 
words.” I beg leave to differ from your opinion; 
I think he has. It is acknowledged that a dith- 
culty ariſes from the ſtatute © de ſociis bengficiatis; 
the clauſe in it which relates to the preſident uſes 
beneſicium in a fimple and ſingular ſenſe. But 
your lordſhip will pleaſe to obſerve, that by the 
title of the ſtatute, it primarily and chiefly belongs 
to the fellows ; and with regard to them it ſpeaks. 


beneficed, 


tw) 
beneficed, in the founder's ſenſe, whether it be by 
freehold property, however acquired, by an annual 


penſion for life, or by an eccleſiaſtical benefice. It 
3 uncouth language, in theſe times, to 


ma 
call an eſtate a lay benefice : but, my lord, it is the 
founder's language; and that will reconcile it to 
the ears of all thoſe who are obliged to obey his 
ſtatutes in their plain, literal, and grammatical 
enſe. Whoever is beneficed atri „lei- 
55 or a lay fee, his ri: 6} 6 Er Ss 
of the collective property included under thoſe ex- 
preſſions. Beneficium as well as feodum is a term 
of the feudal law ; and both originally compre-' 
hended all thoſe poſſeſſions which were ſtipendiary 
and granted as a recompenſe for ſervice to the 
poſſeſſors, by that lord of whom they held in ca- 
pite. Theſe beneficta were granted originally dur- 
ing pleaſure; but when they, as well as feoda” 
became hereditary, and the property was taken 
out of the hands of the lord, and lodged in the 
vaſſal, feudal lawyers ſtill continued to define a 
beneficrum agreeably to its original nature: and 
the language remained current, when the firſt 
ideas of it were loſt. Beneficzum, then, accord- 
ing to this account of it, is a general and complex 
term; and that it is fo to be underſtood, in the 
ſtatute before us, ſeems evident; becauſe it is 
joined with thoſe other complex terms, patrimo- 
num, hereditas, et feodum ſaculare. For the 
whole amount of the income comprehended un- 
der thoſe expreſſions muſt neceffarily be taken 
together; and he who is beneficed by lay property, 
to the amount of five pounds a year, mult quit his 
91 C 2 fellowſhip 


be increaſed more than ten-fold, a fellow of Mag- 


( «© ) | 
fellowſhip at the end of fox months, and the per- 
ſon poſſeſſed of an eccleftaftical benefice, of above 
the annual value of twenty marks, at the end of the 
on And fo, without any force put upon the 
anguage of the ſtatute, or the introduttion of 
any new terms, We have the founder's intention in 
his expreſs words. But your lordſhip bas con- 
demned this ſenſe : let us examine then what will 
be the confequence, if we conſider benefictum_ as 
a ſimple term. In this ſenſe, it ſtands exattly. 
upon the fame footing with the other expreſſions 
made uſe of, feodum fſeculare, et annua penfeo. 
They are alſo in this reſpect, being in the Fav 
number, f:mple terms; and, according to the li- 
teral interpretation eſtabliſhed by your lordſhip, 
muſt ſtand or fall together. But as I know the 
reſtrained ſenſe which ſome common lawyers put 
upon the -phraſe, annua penſio, in order to ſtand 
clear of their ſubtleties, we will, by your lordfhip's 

rmiſhon, diſmiſs that term, as the omiſſion of 
it will not at all affe& the argument, and run a 
parallel between feodum ſeculare, et benefeerum, 
taken in their ſimple and ſingular ſenſe. If then 


a perſon may hold two or . eccleſiaſtical bene-" 
fices, he may hold two or oy 

the value of each fee, 3 taken, do not 

exceed the ſum limited by the — And 


ees, 1 


conſequently, ſuppoſing the value of money to 5 


dalen College may hold in lay fees not only gol. 


a year, but gool. or 5000l. provided zo. only, 


lay in the pariſh of A, 4ol. in the vines of B., 


and provided, in ſhort, the whols propeny was * 


» 


. — F 
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fo divided, that no ſingle fes ſhould exceed-the 
yearly value of gol. In this view then the ſoun- 
der muſt decree in the following manner. No 
fellow of my college, who ſhall ſueceed to any 
| paternal inheritance, or to any collectiue property 
as heir at law, of above the yearly value of gol. 
ſhall hold his fellowſhip there longer than fix 
months. But I do not mean that this reſtriction 
ſhall hinder him, or any other fellow, from poſ- 
| ſefling as many other collefive-eftates in fee, aa 
they can acquire by any different means, of what _ 
value ſoever they may be, provided the income 
of each eſtate, ſeparately taken, do not exceed 7 
the yearly ſum of gol. How big with abſurdities | 
is this ſuppoſition? And how inconſiſtent does 
it make the wiſe and benevolent founder with 
himſelf? Does he conſider the mode of poſſeſ- 
fion, or the value of it? Both in a certain» de- 
gree. The poſſeſſor in fee fimple and abſolute pro- 
perty, he confines within narrower bounds : to 
the poſſeſſor of an eccleftraſizcal benefice, whole'in- 
tereſt in it laſts only for his life, he indulges 4 
much larger liberty; but he enjoins that neither 
of them ſhall exceed a certain income which he 
has preſcribed. This, my lord, gives one plain 
and eonſiſtent interpretation to the ſtatute; and is 
another way of deducing the intention of the 
founder from his exprefs words. Ho thall we 
deduce it otherwiſe? When there are-expreb. 
bons even in a common-law. ſtatute Which are 
evidently meant to be ſynonimous, and à doubt 
ariſes upon one of them, is it not the prattice to ' 
| explain it by thoſe whoſe. ignification zs clear nd 


— 
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| uncohtrovertible, and with which it is neceſſarily 
connected? Muſt we ſeek, and eſtabliſh only 
ſuch a plain, literal, grammatical ſenſe of the fta- 
tute, as to make it ſpeak nonſenſe ? (If I may be 


allowed the catachreſis.) This, my lord, will not 
bear an argument. Whatever may be aſſerted 
by parties concerned to the contrary, we muſt re- 
turn to the complex ſenſe of feodum et beneficium, 
if we will only allow the founder to have had any 
plain meaning or intention, and the means of ma- 
nifeſting that intention. Po O47; gale 

Yovux lordſhip will think the better of this ar- 
gument, when you ſhall be certain, that the beſt 
ers are univerſally of this opinion. The 
learned author of the Commentaries on the laws of 


England, being conſulted by the gentlemen of 


 Braze-Noſe College in a caſe nearly fimilar, has 


put the matter out of diſpute. I will not trouble 
your lordſhip with the ftatute at large upon which 
their doubt aroſe ; the queſtion and anſwer, as far 
as they relate to my purpoſe, will ſuthciently ex- 
plain themſelves. The queſtion propoſed was in 
the following terms. . 


. Ov EST. Whether a fellow of Braze-Noſe 
College, coming into poſſeſſion of an eſtate en- 
tailed on his heirs male, above the yearly value of 
ten marks, or, as the ſtatute expreſſes it, habens 
patrimonium, feodum, annuam penſionem quod ſum- 


mam decem mercarum de claro communibus annis 


excedat, has, or has not, according to the tenauur 
of the ſtatute, an equal title to hold his fellow ſhip 
for a year of grace, as one hath, who is pro- 
moted to any eccleſiaſtical benefit, above the ſaid 


_ yearly 


yearly. valae: or, in the words of the ſtatute, 
« habens prebendam, liberam capellam, aut aliud 
beneficium eccleſiaſticum perpetuam, quod fummam 
decem mercarum de claro communibus annis exce- 
dat | 1. wy * 2 


„ I APPREHEND that the only difficulty in this 
caſe ariſes from the word promotus in the clauſe 
allowing a year of grace, which may be thought 
not ſtrictly applicable to the acquiſition of a tem- 
poral eſtate. But from the whole tenour of this 
ſtatute I think that the founder ſeems to uſe this 
expreſſion to denote generally the attainment of 
any ſort of prohibited intereſt beyond the tenable 
15 — preſcribed in the ſtatutes. The rubric of 
this chapter is primarily de ſociis promotas ; and the 
acquiſition of a patrimony or fee'(which ſignifies 
an eſtate of inheritance) is the firſt inſtance fpe- 
cified in the body of the ſtatute, and is afterwards 
followed by divers ſpiritual, or eccleſiaſtical - ac» 
quiſitions, all which are blended together in de- 
hning the utmoſt extent of their tenable value. - 
After this, every one of the fellows. ſo promoted, 
is directed to ſwear to the value of his benefice; if 
required: and though. beneficuum is now uſually 
taken to ſignify. a ſpiritual preferment, yet no- 

thing is more certain chan that anciently it de- 

noted a temporal as well as ſpiritual zntereft, &c. 
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Wen my lord, the mates co-inef- 


dene of the profeſſors obſervation upon the ru- 
brick de ſociis promotus, and that de ſociis beneficia- 


tis: how U that able writer, who was ſo 
well acquainted with college ſtatutes in general, 


and the proper method of their interpretation, rea- 


ſons npon the caſe hefore him. From the whole 
tenour of the ſtatute (ſays he) the founder ſeems to 
uſe this expreſſion (promotus) to denote generally 
the attainment of any fort of prohibited intereſt 


beyond the tenable value preſcribed in the ſtatutes, 
| NG nothing is more certain than that angiënt- 
ly“. e. when the ſtatutes of Braze- Noſe College 


were ulgated © beneficrum denoted a temporal 


as well as * intereſt.” A fortiori, it had that 


ſignification at the prior foundation of Magdalen 
College, and the reſtriftive term ce be- 

ing added to beneficium which is a general or com- 
plex term, beneflcium eccleſiaſticum in the ſtatutes 
of Magdalen College means clearly an eccle Heaſtical 


intereſt ; or, in other words, the whole of a mans 
eccleſiaſticali income. 


Von lordſhip, perhaps, wanted fo able and 


faithful an adviler, and ſo gave ear to inferior 
authorities: (for you are ſaid not to have atted 


without advice in this affair) and yet, when you 


were ſearching for ſuch a conftruQtion as might be 
leaſt liable to exception, it is aſtoniſhing that your 
memory had fo much failed you that you ſhould 


not have perceived the evident neceſſity of adher- 
ing to the foregoing. 


Fon, my lord, What will the world fay when 
they {hall be informed that it is not above ſeven 


years ago that your lordſhip determined a caſe 


from this very —_ uport principles directly op- 
poſite 


— 
* 
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Pblite to thoſe you habe now adoptetl. Thus it 


fands in the regiſter of Mag ale College, Anno 
1762. Praſd domino Were Jenner. | Vice 


7 Yue doctore Stebbing. 
Habito circa feſtum B. M. ange prefi- 


dentis et Jociorum onnium conventu poſtulabat gu- 


dam e ſoctis quo jure C. R, S. T. P 5 ro ſocio adhuc 
 haberetur; cum adeptus eſſet feodum 2 2 ſerculare, 
ultrd valorem a ſlatutis linutatum. Rem pr tam 


decernere cum | ſt penes eſſe ſocii caters negarent, 


ecpoſttæ ſunt a Prediflo - doſtore ſupremæ patris 
defuntti tabul æ, unde, et a flatuto ad Ranc rem ſpec- 


tante, fc collig ena. et ad dominum onfitatorem 


def ket ir jurisc e ſtatilerunt. 

B the 
(aue de ſocils et ſcholaribus beneficiatts, &c.) it is 
among other things ordained in the words fol- 
lowi 


ditutem, feodum fetulare, aut annuam penf.onem ad 


terminum vitæ duraturam td valorem tommunibus an- 


nis centum ſolidorum aſſecutus fuerit, tunc eum, infrà 
fex menſes a tempore aſſecutionis hujusmod: continuo 
numerandos auftoritate prefentis b ſtatuti a dicto 


collegio amotum fore ſtatuimus ipſo Joy! a ex Yun 


Pro non ſocio penitus habeutur. 


By indenture of leaſe dated 2d of dar I 


1753, Dr. Sharp, one of the prebendaries of 
York, demiſed to R. R gent. certain portions 
of tyihes and glebe land to hold to the ſaid R. R 


his heirs and aſſigns for and during the term of 


atutes of the ſame College, 


* Brava Aatuimus, ordinamus, et bolumus, quod 
i aliguis ſociorum didi collegii patrimonium, here 


the natural lives of C. R, his ſon, George 


Green, and Robert Routh, arid the longeſt liver 


any them at and under the yearly rents, covenants, 
"T7 and 
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and agreements therein expreſſed, which ſaid de-. 
miſed premiſes are of the yearly value of one 
hundred pounds, and upwards, clear of all de- 
duQtions. | | 
„Tux ſaid R. 2 departed this life on or 
about the ſecond day of December laſt, _ | 
firſt by his laſt will and teſtament given and be- 
queathedtohisfon C. R. his heirs and aſſigns all that 
his leaſe of tythes charged with the payment of - 
an annual rent charge of forty pounds to his 
daughter Mary Me enger, in caſe ſhe ſurvives, 
her 1 7 huſband. _ 
"© Tax ſaid C. R— was at the time of his . 
ther's death, and is ſlill a fellow of Magdalen 
College aforeſaid. | 
Tus queſtion ſubmitted to your lordſhip's 
judgment is, whether within the meaning of the 
ſtatute aforelaid the fellowſhip of the ſaid C. R 


| oughtto be now vacated by reaſon of the ſaid de- 


viſe. 


W. BLACKSTONE. 3 


Hiſce PE nomina, | 
of EN IJ. Gizets....... 


C Davuatioria que ſeguantur literas a domino Ui oy 
Ji itatore Neu pot accepimus. 


* Mr. Preſident and Gentlemen, ($4, AF. 

PO N my return to Chelſea, I took the 

| caſe of Dr. R—one of the fellows of your 

college into my conſideration: I mult own that it 
appears to me, after all the attention that I have 

paid u to it, to be ſtill doubtful; and I am far from 

1" I 


% 


. 
being ſo clear in my opinion as I could wiſh to be, 
where I am called upon to give judgment, and 
where a matter of property is concerned. 
Bur as I pn my judgment in this 
- inſtance to be final, and as there are ſome peculiar 
_ circumſtances attending it, which ſeem to me to 
imply an hardſhip, if the doctor ſhould be re- 
moved from his fellowſhip ; it is more agree- 
able to me, as well as the general rule for the 
conſtruttion of all diſqualifying ſtatutes, to lean to 
the favourable fide of the queſtion, and to pro- 


nounce that an eſtate ſo circumſtanced, as that 


which Dr. R enjoys by his father's will, ought not 
to vacate his fellowſhip. 7 


„ IL HEARTILY Commend you and your ſo- 


ciety to the divine bleſſing and protection, as be- 
comes, 
| Mr. Preſident and Gentlemen, 
OR. 6th, 1762. | 
. Your loving friend, 
To : | 8 
The Prefident and Fellows J. WI x rox.“ 
of St. Mary Magdalen College, Fe 
Oord. Ub 


Your lordſhip is ſomewhat prone to ſee diffi. 
culties where others can diſcern none; and yet 
your decrees are ſo myſteriouſly worded, that it is 
difficult to know where you are pinched, or how 
to relieve you. Upon W point was it, that your 
lordſhip was not fo clear as you withed to be? 
Dr. R— was in poſſeſſion of an eſtate, by his fa- 

ther's will, which he would have inherited as his 
| 8 © 7 eldeſt 
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_ eldeſt ſon, if the father had died inteſtate. The 
only reaſon of his bequeſt ſeems to have heen to 
ſecure an eventual annuity to his daughter. Or, 
if any doubt could have ariſen about the nature 
of the tenure, Dr. R, at the loweſt eſtimation, 
enjoyed a clear annual penſion, or payment for 
his life of Gol. and upwards,* ſuppoſing the annui- 
ty to have taken place. The eſtate therefore was 
of a diſqualifying nature, provided the value of 
it were; and the only difficulty was, to judge be- 
tween the letter of the ſtatute, and the intention 
of it. By the letter Dr. R— was clearly diſqua- 
lified; that declares that gl. a year ſhall vacate a 
fellowſhip. The intention however might ſerve 
him; and your lordſhip, conſidering the different 
value of money between the preſent times and 
thoſe of the founder, and * willing to lean to the 
favourable ſide,” confirmed him in his fellowſhip. 
When a third queſtion therefore ſhall ariſe from 
this ſtatyte, I would fain know how the preſident 
and fellows of Magdalen College are to act. In 
Dr. R—'s caſe the intention of the ſtatute was 
good againſt the letter; in Dr. Walker's you have 
eſtabliſhed the letter againſt the intention. But 
having, as it ſhould ſeem, ſet the founder at va- 
riance with himſelf, and allowed him no con- 
ſiſlent meaning or intention, it is no wonder 


* The looſe and vague manner in which this caſe was 
ſtated is remarkable; 6ol. a year and vpwwards (the ſum res 
maining excluſive of the annuity) might, for, ought that 
appears o the contrary, , have been 6ool. a year. and up- 
wards. But Dr. R. had able council, and the viſitor aſked 
/ 
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if nog: lowly: be found. in the ſame firua; 
on. 
1 3. Ix your very late: 3 of Mr. 
Gardiner's caſe, your lordſhip virtually declared, 
as clearly as though you had done it in ex refs 
terms, that Dr. Walker was unſtatutably qualified 
to hold his firſt preterment with his fellowſhip, Ido 
not ſay, that your lordſhip couldor-aught to have 
amoved him upon that plea; his dottor's Gecree, 
however unwarrantably and unſtatutably * pro- 
cured, did (according to the practice of the ſocie- 
ty) really qualify him. But when he was amoved 
om his fellow ſhip for holding a ſecond preferment 
which the ſociety had judged untenable, methinks, 
your lordſhip ſhould have: been doubly cautious 
and circumſpect how you had reſtored him with- 
out. the moſt radical and critical examination of 
his caſe. Dr. Walker had the aſſiſtance of coun- 
$8 it, might not have been amiſs if council had 
een aſſigned to the college; eſpecially as your 
lordſhip expreſſes a wiſh, © that more ſcope had 
been given to the viſitor, who might then have ſeen 
his application in a different I: ght, and have judged 

accordingly.” 
Tais, my lord, is not the only inſtance of 
your prior attention and attachment to Dr. 


Walker. In | his appeal to your lordihip he 


» Dr. Walker was admitted to a hn benen 
he was enabled to proceed to his degrees in civil law, by 
the act of ſour 8 only: one of them is ſince dead 

nother bas frequently declared that he was miſtaken; r 
; third that he 2 n in that buſineſs, 1 


preferred 


tf 300 


preſerred two formal accuſations,* one againſt the 
preſident, and Dr. Kent the vice-preſident; in 


particular; the other, in general, againſt the pre. 
fident and the whole body of fellows concerned in 
his amotion. To theſe the preſident returned 
ſuch anſwers as he thought proper; and Dr. Wal- 

ker was ſo conſcious of the injuſtice of the ſecond 
charge, (as he ought to have been of the firſt) that 
he privately retracted it in a letter | written to 
your lordſhip's chaplain Mr. Rennel. I fay pri- 


vately, becauſe, I believe, the majority of the 
gentlemen accuſed are ignorant of that tranſac- 


tion to this day. When therefore the chief offi- 
cers of the college, and the whole body, were 


thus wantonly and injuriouſly traduced, what did 


your lordſhip upon that occaſion as viſitor ? Did 
E enjoin Dr. Walker to retratt the charge pub- 

icly, and make an acknowledgement of his fault? 
Or was there nothing due to the ſociety in general, 
or to the preſident, and Dr. Kent in particular ? 
Did you even check him for theſe. calumnies? 
No ſuch thing. Dr. Walker was honourably re- 


] am informed, that theſe facts, the caſe of Dr. R. 
&c. were attended to before the publication of Dr, Kent's 
letter, but were then, out of tenderneſs, and for the ſake 
of peace, ſuppreſſed, Dr. Kent even ventured to mention 


the viſitor's prior determination (in gentle terms) to the 


commiſſary, when he appeared before him 3oth June; but 
it availed nothing in his favqur. The reader is deſired ta 
reflect, whether the preſent publication of theſe circums 


ſtances be not ſufficiently juſtified by ſubſequent proceed- 
_ ings. | | | 


t A copy of this letter, is in the poſſeſſion of the writes 
of this addreſs. N f. wee 
ſtored; 
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ſtored ; the ſociety ſeem. not to have entered into 
your lordſhip's contemplation, except to be cen- 
ſured. I am afraid, your-lordihip will hardly 

be acquitted in the opinion of the public, of tlie 
imputation of partiality, . which obviouſly ariſes 
from theſe circumſtances. Dr. Walker is en- 
trenched within the letter of the ſtatute, (no matter 
how he came thither) and may ſecurely laugh at 


all ſtatutes, and inſult thoſe who obſerve them. 
4 Dm Walker's preferments conſiſt, each of 


them, of two members. He has appealed to the 
valor commonly called Pope Nicholas's (taken 
1291, 20th Edw. I.) for the tax upon each of 
them; and has given your lordſhip the conſoli- 
dated value of one, at ſeventeen marks. Wordy 
regis (as it is there ſpelt) eight marks, wordy abbis, 
nine marks. But Modeſſon is itſelf valued at 
twenty marks; and he hath given your lordſhip 
no value for Shorwell vicarage, the other member. 
The truth is, it is not valued there ſeparately, but 
included in the refory of Shorwell, to which it 
then belonged. The refory is taxed at forty 
marks. Dr. Walker, in his appeal, hath referred 
our lordſhip to the practice of All-Souls Col- 
ege; and that, in ſuch a caſe, by viſitatorial in- 
Ih is, that a preferment, about which the 
ing's. books are ſilent, ſhall vacate a fellowſhip, 
if it exceed the clear yearly value of 60l. "what 
value is to be put upon Shorwell, mult be leſt to 
our lordſhip; but if you give it any value at all 
which I humbly apprehend you are more bound 


to do as a viſitor, than according to the practice 


your lordſtiip is referred to) the conſequence is 
plain: Modeſton with Shorwel! amount to a dif- 
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qualification upon your REY on cotiſultitior? 


-of the ſtatutes 


Tux eſtabliſhed practice however! of An Souls 


b Cbllage- as much as it ſtands in oppoſition'to your 


lordſhip's determination, muſt not be paſſed over 
with ſo ſlight a notice. That is not the practice 
Dr. Walker pretends to refer to. In th laſt ar- 
ticle of his appeal he tells your lordſhip “ that the 

ractice of other colleges in the univerſity (hielt 
Have i in this reſpett exaaly the ſame ſtatutes as 
Magdalen College) and particularly that of All- 
Souls College, allows any two livings to be joint- 
ly tenable with a fellow ſhip, which would have 
been tenable ſeparately:” I ſhall make no com- 


ment upon this bold, ud very extraordinary po 


ſition. The difference between the ſtatutes for 
a material difference there is) will beſt appear by 
a compariſon of them. But I. appeal to your 
lordſhip. for the truth of what I am going to ad- 
vance, that no ſuch practice obtained, or was 
thought of, when your lordſhip was a fellow of 
All-Souls College: and I appeal to every preſent 
member of that reſpectable ſociety for 6 eſtab- 


liſhment of another truth, that no authorit has 


ſince interpoſed to countenance it. But admit- 
ting that ſuch a practice had generally obtained: 
it is what the founder has exprefsly guarded 
againſt ;* and I have already ſhewn your lordſhip 
how * ſtreſs ought to be: laid upon ſuch a PER. | 


iP: Nee . quod per aſſuetudi nene, . * | 
Jum ant aliam guameungue cauſam intentioni, aut verbis ; eatutcruns 
re/trorum, et ord. nationum in aliguo eren. ” Fi inis et con · 
cluito omnium r l 
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in colleges In the common law indeed if a lla. 
tute be doubtful, the conſtant prattice muſt ex- 
pound it. It is itſelf founded in ancient ulage 
and cuſtom) and they are of great authority, and 
of great ſervice, chiefly in the” fixing and aſcer- 
taining of property. But (in the Shri” of a 
great and venerable* prelate upon the ſame bench 
_ with you) muſt prattiee expound a college 2 
tute? Gr is a colſege ſtatute and an act o 
liament the very ſame thing,” and bound n us 
by the ſanie ſanktions? ' Does then an att of par- 
lament run in the ſtile of, ve ſtrict charge r 
conſciences in the preſence of God; o pain of 
perjury'; of anathema; of the indignation” of 
al mighty Cod; and as you will anſwer it before 
God at the laſt judgment? She rattice to be ad- 
mitted as the only expoli ſuch ſtatute, to 
ſet aſide private . — and to ſilencę con- 
ſeience; r to which alone the ſta⸗ 
tute gives any ſuc commiſhon ? How ſhall a 
ſtatute anſwer its only 
— gulating practice, if practice is to ee dhe ſta" 
tute whenever one ſhall be found to differ from 
the other? For this will ſometimes happen and 
„ moſt inſtitutions of Tong ftand- 
be the expoſitor of ſtatute, it 
6 0 often en dn N of me” 
dow jordihip: cantide' plead fi + devil 
caſe, or want of due information. are Dr. 
Walker's agg as G1 as viſitor of Magdalen” 


th 0e „ 
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end and deßign, hit of re- 
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tutes 
on knowledge, ſo effeftually contradift-a pre- 


lows. Quod 


 penfioue aliqud totaliter dimiſerit, ipſe fa 


LS. 5 
College; and yet in ſo plain a caſe, withthe ſta- 
fore you, and when you could of your 


tended practice quoted upon you, which might 
have led a man not prone to ſuſpicion to doubt the 


truth and validity of other arguments, your lord- 


ſhip, after near two month's conſideration, de- 
clared judicially, that Dr. Walker had not been 


legally amoved from his fellowſhip. 


How differently did your predeceſſor Sir Jo- 
nathan Trelawney, , when Biſhop of Exeter (whoſe 
proceedings I ſhall preſently have occaſion again 
to refer to) att upon a ſimilar occaſion! In his 
famous viſitation of Exeter College, in the year 
1690, upon his inquiry into ſuch things in the col- 
lege as ſtood in need of correction, the following, 
among others, was returned to him: That Dr. 


Hern, having a parſonage above the value limited 


in the ſtatute, kept his place contrary to the in- 
tent of the founder.” The clauſe of the ſtatute: 
of Exeter College relative to that matter is as fol- 

f een ſcholarium prædictorum 
beneficium eccleſiaſticum, quod publicis regiiſve 
munimentis octo lib rarum annuo valore taxatum ſit, 
pacifice adeptas fuerit, eum per unum annum, et non | 


ullra, in hoc collegio ſcholarem manere permittimus. 
Volentes, ac etiam decernentes, ut poſt lapſum illius 


anni immediate niſi infra annum eundem ipſum be- 
nefirjum effeftuatiter, and fine fraude ig abſque 

lo pro non 
ſcholari habeatur.” The parſonage Wat Ds, Hern 
poſſeſſed was the pariſh of St. Ann's; which, be- 
ing a new pariſh, taken out of that of St. Mar- 
tin in the fields, was not taxed at all in —_ \ 


| ( 36 A RL 

| Fu He bad lies held his fellowſhip with 
it from the 1ſt of April 1686, But the viſitor, 
obſerving that 100l. a year, beſides many other 
valuable rents and perquiſites were ſettled on that 
preferment TY of parliament, ſaw, that the 


Eu of Sander bh was thereby eluded; and 
that it was a crime of the rector and the college 
not to have declared his place void long lince ; 
and therefore now at laſt took away that 
nmr DAL“ from the college by removing 
Tux Biſhop of Exeter, you ſee, to guard 
the founder's intention, looked upon this prefer- 
ment as of a diſqualifying nature, though it was 
not taxed at all in the king's books becaule it evi- 
dently exceeded the value preſcribed by the foun- 
der. Your lordſhip, fond of a plain, literal, and 
grammatical conſtruttion, and tied down to it, con- 
ſtrues verus valor annuus—(The reader is deſired 
ta give particular attention to this circumſtance; 
for after all that has been faid about the king's 
books, the viſitor, in adopting their valuation, hag 


acted direQly contrary to that plain, literal, and 


nc conſtruttion by which he profeſles | 
imſelf to be bound. There is not a word ſaid 

about the king's books from the beginning of the 
Ratutes of Magdalen College to the end of them ; 
but the ſociety is diretted to judge according to 
the true onnual value of a preferment,)—a tax in 
dle king's books : and you allow no value to Skor- 
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theatre 1690. * 
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well vigarage becauſe it is not ; taxed: ſeparately, 
thought it be really taxed in the rectom, according 
to the valor of Pope Nicholas, and was taxed ſe- 
arately in that of Henry VIII. (commonly called 
Qton's valor) before the diſcharge by Queen 
Anne's bounty, at near 18l. a year. By the ſame 
ſtrict and juſt rule of conftruttion, and, doubt- 
leſs, with a perfect regard to the letter and inten- 
tion of the founder of Magdalen college, your 
lordſhip would confirm a man in his fellowſhip 
. there with the rich rectories of St. James's, Weſt- 
minſter, and St. George's, Hanover ſquare. 
They are alſo not taxed in the king's books; and, 
according to your lordſhip's interpretation, verus 
valor annuus can mean — — elſe. : 
_ TrxsEx, my lord, are ſome of the conſequences 
of your determination; and have been urged by 
the author of the late letter as plain and obvious; 
though it ſeems, they eſcaped. your lordſhip. But 
I cannot yet 1 myſelf to quit this point; 
it is a fund of criticiſm not eaſily to be exhauſted. 
You begin the ſecond paragraph of your decree 
with, “ I have ſaid unhappilly; and the third 
contains your lordſhip's cenſure of the ſociety in 
theſe terms: I muſt at the ſame time obſerve, 
that you, Mr. preſident, and the other gentlemen 
concerned in the amotion of Dr, Walker, were 
too haſty in taking that ſtep without conſulting your 
viſitor, as your founder plainly diretts.” your 
lordſhip laments your on ſituation, methinka, 
you might have extended your concern to the 
prevent and fellows of Magdalen College. They 
ad no defire to do a hard thing, much leſs an un- 
juſt one, by one of their brethren. They Wo 
een | 1 fai 
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„ 
ſaid to be men of good manners; of fair and up- 
right charafters; and not eaſily diſpoſed to give a 
weak, or a partial judgment in a buſineſs of fo 
critical a nature, and which ſo nearly concerned 
themſelves. Beſides their general favour to Dr. 
Walker, which was not inconſiderable, and of 
which he had recent experience, their own intereſt 
prompted them to ſide with him as much as poſ- 
ible. By their merit, or fortunate. connections, 


they might come into ſimilar circumſtances; nor * 


could he (fo particular is his ſituation) be a ** 
to the preferment of even the junior fellows of 
college, There vas therefore no conſideration to 
influence theſe men to pronounce the ſentence 
they did, but, what it is their glory ſhould' in- 
fluence them, the dictates of their conſciences, 
and the certainty they had that they were execut- 
ing their founder's intention. And yet theſe men 
your lordſhip has doubly condemned, not only 
as raſh and haſty judges, but as uſurpers upon 
your viſitatorial office. Vour lordſhip is very 
Jealous of your authority; it were to be wiſhed 
that you had been as jealous of the reſpett due to 
the ' charaQters of gentlemen concerned; I 
may fay, to your own. From what principles do 
you deduce theſe harſhconcluſions ? "Thehſtatate 
marks the boundaries of your power in this reſ- 
e with a preciſion that cannot be miſtaken: 
let it ſpeak for itſelf: Si tamen de et ſuper ahqub 
articulo noſtrorum ſtatutorum, et ordinatiorum, in- 
ter prefidentem, et ſocios, aut ſcholares, aut aliquas 
alias perſonas noſtri collegit ſupradicti dubium ali- 
guoll, ſew diſcors opinio oriatur; cujus deciſio, ſas 
uus et planus intellettus, intra quindenam à tem- 
Nen | Pore 
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proviſion for the peace of the ſociet 
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Pore emergentis dubti computandam, nequeunt la- 


beri ; tunc volumus, quod prefidens noſtri collegii, 


quam citrus poterit, dominum epiſcopum Wintonite 
pro tempore exiſtentam (in wil ves finceram fiduciam 


determinationt, in- 


onimus) conſulat: cu 
5 een Juper difto dubio 


e et dec 


Faciendis, 2 præfidentem et ſocios, et quaſ- 


cunque = aan noſtri collegii obtemperare, et cum 
effectu parere, fub fo rum debito juramenti collegio 
— wo prœſenti. There is therefore a power of 
1 previous to that of your lordſhip; and 

ſociety had no ſuch doubt as required the ſu- 


perior abllities of their viſitor to ſolve. They had 
plain ſenſe, and the known intention of their 
— to direct them, and they followed it with 


fidelity. But if upon every doubt which either 
the weakneſs or the intereſt of ſome individuals 
may ſtart, however frivolous or impertinent, the 
83 and fellows muſt have recourſe to their 
viſitor, this were to take away from them all free. . 
dom of opinion, and power of government, 
which is very amply veſted in them by the foun- 


der; and your lordſhip and they are equally in a 
very diſagreeable ſituation. - For, if ſuch an au- 


thority as this be really countenanced by the ſta- 
tutes, the founder, after all his care to inculcate 
order and unanimity, has made a very ſlender 
: it is in che 
power of any one unquiet ſpirit to keep itin per- 
petual diſturbance; and your lordſhip muſt be 
referred to upon every petty doubt, real or 
tended, which is now eaſily and readily ſettled in 
the common courſe of collaiane diſcipline." Buy 


alter all, of what infringement of your a} uboriy 


. 
does your lordſhip complain ? There was no doubt 
proteſteduponthisoccaſion, which ſurely was neceſ- 
fary to have made it a legal and ſtatutable doubt, 
ſuch as your lordſhip: could have izance of; 
nor vas any ſuch doubt certified to your lordſhip 
by the proper officer the preſident. Nor will any 
reſident,” if he be mindful of the rights and privi- 
legs of the ſociety over which he preſides; ever 
certify. a doubt to the viſitor, which ſhall not be 
the doubt of the majority, or, at leaſt, of an 
equality. of the fellows preſent on the occaſion. 
If the minority in general, or any ſingle fellow of 
that minority, ſhall think himſelf aggrieved, by 
the deciſion of the majority, he, or they have a 
right* of appeal: for, in ſuch cafe, the ſocie 
does not pretend to a final and excluſive deci- 
ſion; that they leave to your lordſhip.” But their 
deciſion: is valid, as far as it goes, in all acts of 
publie deliberation and government, as well as in 
every other aft which they exerciſe in virtue of 
their corporate capacity. This claim therefore of 
your lordſhip, not only to reverſe the ſentence of 
the ſociety, but to take cognizance of their whole 
proceedings as originally amenable to your viſi- 
tatorial court, 1s more you can juſtify ;' and 
is afreſh argument, how little your lordſhip has ſt u- 
died thoſe ſlatutes of which you are the expounder 
and guardian, when you appear to be a ſtranger to 


This right of appeal does not ariſe from the ſtrict - 
ter of the ſtatutes of any particular college, but from the 
determingtion of the courts of Weſtminſter, Which have 
declared generally, that “'the office of a vifitor, by 2he c. 
mon law, is to judge according to +he Le of the college, and* 
to hear appeals of courſe. Lord hief Juſtice Holt. PH. 
4 and Bury, | pF A 
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* 
the firſt and leading principle you ſhould be ar- 
quainted with the extent of your ownpbwer, 
- AnD now, my lord, (to interrupt a little the 
courſe of what I have farther to obſerve to you) 
give me leave to pauſe awhile, and recapitulate, 
infew words, what I have hitherto advanced. I 


think it, evident then, that you have entirely 


overlooked, the merits. of, the- caſe in queſtion, 


even according to the rule of interpretation now 


| firſt (after a period of near three hundred years) 


eſtabliſhed by your lordſhip; — that you have 
contraditted ſtatute and precedent of every kind, 
and even yourſelf ;—that:your cenſures, and the 
effects of your good nature are all placed upon 
the wrong objects. I vill not however pronounce 
too abſolutely, but appeal to the deciſion of the 
impartial public. That will ſoon convince you 
which has acted the moſt commendable and up- 


right part in this buſineſs; your lordſhip, or the 


preſident and fellows of Magdalen College; they 
in declaring Dr. Walker's fellowſhip: void upon 
the principles they did, or your lordſhip in re- 
verſing their judgment, and reſtoring him upon 
the · principles which you have eſtabliſſed. 

Tus much, my lord, with refpett to the 
merits of your decree in favour of Dr. Walker. 
The tranſaction ſubſequent to it (to: an account of 


which I now haſten) is of a nature more: ſerious: 


and alarming. For the information of thoſe, in- 


to whoſe hand this addreſs to your lordſhip thay 


fall, I ſhall give a brief relation of What has 
paſſed between your lordſhip, the college, and Dr. 
Kent, ſince the tranſmiſſion of the above decree. 


Dr. Kent ventured to expreſs his diſſatisfaction 


lp 2 


and particutarl 


ing 


contemptuous 


The 
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at the decree i in queſtion in a letter“ to your lord- 
_ ſhip dated 18th of May, 1769. Which letter, be- 
conceived, as your lordſhip apprehended, in 
terms diſreſpe&ful to your lordſhip's office and 
authority as viſitor, you tranſmitted to the preſi- 
dent, with an injunction to him, © to call a meet- 
ing of the fellows, to cauſe Dr. Kent's letter to be 
— before them, and to let you know what ſteps 
were taken in conſequence.” The 
obeyed this injunttion : but the ſociety refuſed to 
interfere in a private correſpondence between 
your lordſhip and Dr. Kent; of which the preſi- 
dent gave your lordſhip immediate information 
in the moſt reſpettful terms. 
this meeting (viz. on the 7th of June) was pub- 
liſhed Dr. Kent's printed letter to your lord{hip; 
and on the 19th of the ſame month he received 
a citation in form, under your epiſcopal ſeal, to 
appear at Chelſea on the 30th, to anſwer to cer- 
tain articles to be objetted to him for a con- 
tempt of the office — 8 of the viſitor; 
g for writing to the 
etter dated 18th May.“ 
peared; before a commiſſary appointed for that 
_ but under a proteſtation I as to place. | 
proteſt was ordered to be extended (i. e. the 
| 31 it to be argued) 14th July; and Dr. 
Kent having left a power of proxy with his 
4 rotor, returned to Oxford.” But, leſt any thing 
Fro be tranſatted to. his prejudice in his * 
ſence; and thro him to chat of the WIA he 3 
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preſident 


A few days after 


ſaid viſitor a 
He ap- 
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ſoon after wrote a letter, in which he fortified F 
his advocate and proftor with new matter, and 
directed © that his proteſt ſhould by no means be 
abandoned, but argued with ſpirit.” This origi- 
nal letter was afterwards returned to him, and is 
= now in his poſſeſſion, endorſed by his advocate in 
1 theſe words: Having ſeen the articles intended 
| to be exhibited, and having conſidered all the 


| circumſtances of the caſe, 'I think it moſt ad- 
' viſeable for Dr. Kent to appear abſolutely, and 
confeſs the articles.. This was the prottor's au- 


0 | thority for withdrawing the proteſt (contrary to 
| Dr. Kent's 3 14th of July. The prottor, 
. in his account of that proceeding in a letter to 
1 Dr. Kent, ſays, that the advocate and he were 
= both of opinion that the proteſt might have been 

| ſupported ;f but as they could not defend the 
1 1 > 4 . — * 0 . | FI * 6 . . — ys 

* AIlt ſeems, the reaſon why Dr. Kent wrote to fortify the 

| þ advocate and proftor was, that (veing willing to put an 
Wo end to this buſineſs, as appears by the form of his proteſt) 
b he had, when in London, agreed, that the Lobe ac might 
i | withdraw the proteſt to ſave the viſitor's authority, if he 
8 could ſettle matters with the commiſſary upon 2 * terms; 

. which Dr. Kent was repeatedly aſſured would be done on 
„ Account of the illegality of the citation. But, upon re- 
4 turning to college, and confidering the ſtatutes with more 


attention, he found himſelf precluded from taking ſuch a 

1 Rep, which he conceived would be acting directly contrary 

| to his obligation and oath. And therefore he did ia his own 
rſon, throughout the whole of this tra»ſaftion, adhere 

nviolably to his proteſt. See this /etter, Appendix, No. 


this caſe, has given the cleareſt opinion, . that the progeſt 
dught to have been adhered to, and might have been main- 
tained ;*” and (even after it was withdrawn) ** that'th& des 
termination of the 25th of July was ſubject to an ap- 


| < A very eminent council, who has been conſulted npon 
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warm expreſſions in De. Keht's letter to the vik- 
tor, they thought that ſucceſs might be conſidered 
as an aggravation ;* and that it was beſt to make 
ſome merit by appearing where he was not bound 
to appear.“ When the / proteſt was thus with- 
drawn, Dr. Kent received the news of it with a 
Juſt indignation. . A moment's reflection however 

convinced him of the neceſſity of diſſembling his 
reſentment. The court was now in full poſſeſ- 
ion of the cauſe : he reſolved therefore to,accom- 
modate himſelf to his circumſtances, and to ſub- 
mit to the yoke impoſed upon him with as good a 
grace as poſſible. The 20th of July was appogint- 
ed for the day of cenſure. Dr. Kent's prottor 
informed him likewiſe chat a letter of acknow- 
ledgement I would be expected from him, and 
| EA x. 


* A new and extraordinary kind of reaſoning this, and 
us keen a ſatire upon the good temper and impartiality o 
the judge and the courage and fidelity of the advocate aa 
can po dly be penned. For conſidering the crime, or ra- 
ther the ſuppoſed crime, imputed to Dr. Kent, what had 
Amis advocate and proctor to apprehend for him, that could 
induce them to abandon ſo ſtrong in hold as he was then 
poſſeſſed of? If he had been faulty, the viſitor had taken 
. a ſtep which they acknowledged to be illegal, and bad put 
him to a conſiderable expence in attending the citation; nor 
could he, almoſt in any caſe, have puniſhed Dr. Kent with 
greater ſeverity than he has done, ' | 
I | The proctor on that occaſion writes as follows z * I hare 
_ reaſon to believe a genteel acknowledgment by way of let- 
ter, which you may incloſe to me, will be accepted, paying 
- the viſitor's coſts. I am very ſorry T was not able to do 
better, and know that it is very diſagrerable to you; but 
nit muſt be done, the ſooner it is finiſhed and forgot, the 
better. I do not preſume to dictate to Dr. Kent the form 
of his ſubmiſſion, but I do believe it will be expected to 
expreſs, that you are concerned at, and convinced of your 
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ſtrongly hinted, or rather pointed out the terms 


that ' would be agreeable. Dr. Kent however 
"choſe to write * for himſelf; but in ſuch terms as 
he thought would neither diſgrace him, nor be- 
tray the cauſe he was embarked in ; and yet give 
all reaſonable ſatisfaction to an equitable judge. 
But he ſtill adhered to his proteſt. This letter 
therefore was not accepted; but the cenſure was 
poſtponed to the agth, when no ſuch ſubmiſſion 
arriving as the commiſſary expected, he pro- 
nounced the following ſentence or interlocutory 


decree. 


ww; Tynnar THE 25TH OF JULY, 1769, BE- 


FORE THE WORSHIPPFUL GrokGs Harms, 


DOCTOR OF LAWS, COMMISSARY OF THE RIGHT 


REVEREND FATHER IN GoD, JOHN, BY 51 
VINE PERMISSION, 'Loxp BisHoe or WINCHES- 
| TER, AND AS SUCH VISITOR OF THE COLLEGE 


or Sr. Mary MAGDALEN IN THE UNIVERSITY 


_ or OxrorRD LAWFULLY CONSTITUTED, IN THE 
.DINING-ROOM ADJOINING TO THE COMMON= 
HALL or DocToRs-Commons, LoN DON. PRE 


SENT THOMAS: ADDERLEY, NOTARY PARITY 
ACTUARY ASSUMED. 


 temerity, and the impropriety of writing upon a final de- 
cifion of the viſitor, and uſing the terms unſtatutable rr 
elf; 


tial, and even againſt. the merits as ſtated by hi 


which ſtating muſt deſtroy every preſumption that any par- 
tiality was intended; and that therefore you ſhall receive the 
viſitor's cenſure with conviction.“ 

_ * Sec Appendix, No. 5. 


Tur 


4 


f (645 5 


0 Tus OFFICE OF TE. 
AID, VISITOR PROMOTED | . 
BY. "STEVENS, AGAINST] Fox SENTENCE 
THE REVEREND AnBROSE * ure 
KENT, DOCTOR Id DIVI,> AND , INFORMA-= 
NITY,..., FELLOW, Of Sr. n 
MARY MAcDALEN Cor-I TIONS. *- 
IR, 'OxronD.” | 
STEVENS. BELLAS. | 
* 'THE PROCTORS CONSENTED TO TIME AND 
PLACE. , STEVENS /PRAYED AS IN THE ARTI- 
CLES BY HIM IS PRAYED. THE COMMISSARY, 
HAVING HEARD THEPROCTORS ON BOTH SIDES, 
. DIDBYHISINTERLOCUTORY DECREE, SUSPEND 
THE SAID AMBROSE KENT, DOCTOR IN DIVI- 
NITY, FROM ALL THE EMOLUMENTS AND PRO- 


. FITS-OF HIS FELLOWSHIP WHATEVER FOR THE 


- SPACE OF SIX MONTHS, TO. COMMENCE FROM 
THIS DAY AND ENDING THE 24TH Or JA 
NU ARX, 1770, AND. APPROPRIATE: THE SAME 
ro THE USE OF THE NEW BUILDING ; AND DID 
FURTHER, ORDER; AND DECREE, THAT THE 
SAID DR. Kr Do ExTRACT THE. PROCEED= 
Nes AND DECREE IN THIS CAUSE WITHIN A 
_ FORTNIGHT, | AND; DID ORDER, THE SAME 
TO BE REGISTERED, : OR,, CAUSED ro BL 
REGISTERED, , BY THE SA) Dx. KEN T, IN 
ven BOOK IN THE SAID COLLEGE, IN WHICH 
PUNISHMENTS /ARE\ USUALLY ENTERED ; AND 
THAT THE $AID DR. KENT DO CERTIFY THE 
SAME BY THE 25TH OF AUGUST.NEXT ;, AND 
CONDEMNED THE SAID DR. KENT IN COSTS.” 
Tussx, my lord, are the proceedings which I 
| propoſe to examine in the remaining part of this 


letter. And this 1 ſhall preſume to do with Frene 


freedom of ſpirit, and with that warmth of Juſt 
indignation 
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| ( 46.) 
indignation which ariſes in the breaſt of oy 
honeſt Engliſhman, when he apprehends an attack 
has been made, by his legal guardian and pro- 
tector, either on his own priytleges and property, 
or on thoſe of one in the fame predicament with 
himſelf. I ſhall not I hope be condemned as a 
forward and petulant man, if with all due-reſpe& 
to your lordſhip's ſtation and charatter, I endea- 
vour to mark out, as far as this inſtance 1s con- 
cerned, the limits between lawful authority, and 
uſurped power; which however ſeem to be fo 
plain and clear in themſelves, that no wiſe an 
good man can poſſibly miſtake them. | 

Tux courſe of this examination will lead me 
to ſtate briefly the nature and powers of the viſi- 
tatorial office in general; to give a ſhort account 
of thoſe ſtatutes of Magdalen College, which de- 
ſcribe the general powers of the viſitor of that 
college, and the particular manner in which he is 
to exerciſe the act of viſitation for criminal exceſſes 
of every kind; to enquire into the legality of that 
power aſſumed by your lordſhip of eretting a vi- 
ſitatorial court at Chelſea, and adopting therein 
that preciſe method of proceeding which is uſed 
in the courts of civil law; and laſtly to diſcuſs the 
merits of the ſentence or interlocutory decree in 
the whole, and in its ſeveral parts. A1. 
1. Your lordſhip, I hope, has not adopted that 
. vulgar and groundleſs notion, that a viſitor of a 
college is an arbitrary judge.“ An arbitrary judge, 
| | my 


A viſitor is 20 judge at all in the et ſenſe of the 
word ; for he does not fit in a court. The founder of Mag» 


dalen College has no where applied that term to has vaſtizor 
7 e 


0 95 9 

y lord, is bound by no . law or ** 
8 either with reſpett to the form or the 
matter of his proceedings ; nor are his decrees, - 
in any caſe that can be ſuppoſed, liable to the 
controul of any other court. But, my lord, a 
viſitor i is as much bound to proceed according to 
he ſtatutes of che college he viſits, and they are, 
upon every occaſion, as ſtrictly and properly a 
rule to him, as they are to the meaneſt member 
of the ſociety. His decrees are indeed admitted 
to be concluſive by law. But that this will not 
warrant a notorious deviation from the ſtatutes of 
| bis college, much leſs an acting in direct contra- 
dition to them, is plain both from the reaſon of 
the thing itſelf, and from the opinion of the ableſt 
la wyers; ſome of whom have occaſionally de- 
84 in the court of King's-bench, that a 
viſitor is no legiſlator, that when he exceeds the 
power committed to him by the ſtatutes of the 
tollege, ſuch exceſs becomes a nullity ; and that 
the juriſdiction will, in ſuch caſes, devolve upon 
the bing s courts, which will ſee that viſitors keep 
within 8 proper bounds, and will grant a pro- 
hibition when there is ſuch exceſs of power, as 
well as where there is no power at all.” I will 
ut a caſe, my lord, which will mes this matter 
2 yond all pollible doubt. The founder of Mag- 
5 College has, in the ſtrongeſt terms, re- 
ſtrained the viſitor from altering the ſtatutes, and 
from enatting new ones; and che ſociety, on 


in any ſenſe whatſoever; and throughout the whole body 
of his ſtatutes he invariably declares againſt 1 pro- 


ceedings. © | 
3-1 . their 


probably, be both, with the addition 
puty. My procceding ſhall be only upon one maxim: ge- 


evxer it is due.“ See Swif?'s Letters to Archl 
| x TR 


( 48 ) 
their part, are. as ſtrifly forbidden to receive and 
obey them, if he ſhould attempt to obtrude any 
ſuch alterations, or new ſtatutes upon them.“ 
Now, ſuppoſing it poſſible that your lordſhip 
could be ſo deficient in point of honour and con- 
ſcience as to abuſe the truſt the founder has re- 


| poſed in you, by inſiſting upon the ſociety's re · 


ceiving and obeying new ſtatutes of your own 
enacting, how are they to act in ſuch a caſe ? 
They are under the obligation of an oath to re- 


Jeft your ſtatutes, and your lordſhip might, as 
ing James's commiſſioners did, proceed in the 
* Thus it was nobly mgintained by the able and cele- 
brated Dr. Hough before King James's commiſſioners. 
„% My lords, {/aid he) I find your commifhon gives you 
authority to change and alter the ſtatutes, and to make n« 
ones as you think fit. Now, my lords, we have an © 
not only to obſerye theſe ſtatutes, (/aying his hand upon the 


book) but to admit of no new ones, or alterations in theſe. 
his muſt be my behaviour here; I mult admit of po al- 
* from them, and by the grace of God I never 
will. . 
See An impartial relation of the illegal proceeding 7 
Magdalen Coll, „collected KS Fellow. La. 4. * 
See alſo Appendix, No. 6. 
To this may be added the following extract, as analg- 
gous to the ubjeR, and, if I miſtake not, to the diſpoſi- 
tion of the gentleman aggrieved; | - 159" 
« I am neither civilian nor canoniſt : 2 grace may; 
a dexterous de- 


ver to yield to ar. oppreſſion, to juſtify which no precedent 
can 8 8 y lord, f E lived, 4 by the 
grace of God will die, an enemy to ſervitude and flaxery f 
all kinds; and I believe, at the ſame time, that perſons of 
ſuch adiſpoſitiog will be moſt ready to Pay obedience where- 


rp King. VION . 
| plenitude 
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(49) 2 
enitude of your power to expet them « every. one. 
But, my lord, would they have no remedy in 
this caſe ? And, if any, where but in the kings 
courts, to which thoſe injured men ſo nobly ap- 

pealed againſt the proceedings of the king 
himſelf? A viſitor may indeed repeatedly la- 
ment, as your lordſhip does, that he is“ unhap- 
pily tied down to the plain, literal, and gramma- 
tical conſtruQtion” of the ſtatutes. 


Aftuat infelix anguſto limite. r 


Bor WEE as power is known to be of avery ! 
raſping and encroaching nature, this is a moſt 


py. proviſion for colleges. For what would 
oil become of them, if a viſitor layin 


aſide the office of an impartial arbitrator, ſhould: | 
commence inquiſitor ? And, inſtèead of ſuſ- 
taining the endearing relation of a patron and 
protettor, in which the founder has placed him, 
 Thould become the oppreſſor of the ſtatutable pri- 
vileges either of the ſociety at large, or of any 
Individual member of it? 5 
'I w1LL beg leave to mention one 8 By ns 
circumſtance which is incidental to the juriſdic- 1 
tion of a viſitor in general; viz; that it is local. Will 
TS which reaſon he is termed local viſitor: ; part-/ 1 
I preſume, becauſe his power is, as has juſt {1 
EL mentioned, limited by the local. ſtatutes of AM 
his college; but chiefly, becauſe his viſitation | 
can legally be held no where but within the pre. 
HY. of the college's His Jura. dees 


r. FF „ 
er me — * ay Fad; 
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(t 80 1) 
not follow his perſon, unleſs in caſes of appeal, 
by the conſent 7 arties; and if he ſhouldpreſume 
to cite any perſon to any other place than to the 
college of which he is a member, ſuch citation 
would be null and void, and the king's courts 
would doubtleſs grant a prokibition. This cir- 
cumſtance, my lord, is, as I ſaid, incident to 


the office of a viſitor in general. How it agrees- 


with the particular office of the vifitor of Mag- 
dalen College, we ſhall preſently ſee. 

2. Tux ſtatutes of Magdalen College appoint 
the Biſhop of Wincheſter, for the time being, 
to be the viſitor, patron, and protector of that 
college. He is empowered to receive and deter- 
mine appeals, and to interpret all dubious ſta- 


tutes; and the ſociety is ſtrictly bound to re- 


ceive and ſubmit to ſuch his deciſions and inter- 
pretations. But he is expreſsly forbidden, as 
was before ſaid, to make any alteration m the 


 Natutes, or to enaft new ones; as the ſociety is, 


under pain of perjury, forbidden to ſubmit to 


it if he ſhould preſume fo to do. 


Wirnu reſpe 


ſtatutably called upon; or by his own ſpecial au- 


thority, every three years, inthe college} only : 


whither 


. See Appendix, No. 7. 


t Wich theſe: powers the viſitors of Magdalen College 


have * maintained their authority in all thoſe paints 
pon - which © they thought their interpoſal neceſſary. 


—_ ﬀ: 
itneſs Bien Morley. He viſited the college in ro 


20th July 1664; and having received from the vera 
members minutes (under their own hands, and delivered im 
upon oath) of ſuch things as, as in their judgment, ſtood in 


denca 


to a general viſitation,* he is 
empowered to exerciſe it as often as he ſhall be 


need. of reformation, he returned to the place of his ref» * 
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ters before him, and other exige 


tn) 
whither he n repair h 
as 6 aryl call _ Erde prvtens, . 


and every other member, and make ſtri 
into all manner of offences, howſoever 3 


and punith them according to the exigence of the 


ſtatutes; even ſo far as to proceed to che amo- 
tion of the preſident, vice-preſident, or any other 
member of the ſociety : * Statutis et ordinations- 
bus noftris (ſays the founder) id e 
in lieu of all his and n in this 
2 be is to be paid, out of the college ſtock, 


brief che directions of the founder reſpetting the 
ast of viſitation. And the reaſon why he has 
fixed upon the college as the place in which 
it is: to be exerciſed, is obviouſſy this; that he 
would not have any of his family | 
he expreſſes where a moſt tender and 95 
ternal affection) dragged by citations from that 
literary retreat which. he has provided for them, 


though it were to anſwer a complaint objetted to 
7: the vihtor himſelf, av the yu i.e at 


n 


PRE from 5 he Amed his ier 2 che mat- 
ies which aroſe from 
N viſitation. He aſter- 


them, during the three years of 


wards viſted by his commiſſaries 28th July 1674 3, aug did 


2 Bus it is to be obſerved that he iſſued all hie 
ceerthes ſummarily, and;extrajudicially, without. burden - 
ing ge, or any. particolar member * a a- 


f ae, in which any "kt od the ſujet © 


is required by the ſtatutes to attend the yiſitor, out of the. 
p of the college, are ——_ the election or 9 


rig enti bus. And 


s, if he viſit in CY" if | 
his he commillry, e y ſhillings. Theſe Sri | 


(for all of whom 
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= Lad us now ſee how religiouſly your lordſhip 


has adhered to theſe wiſe and good natured di- 


reQtions of the founder in your late viſitation of 


Dr. Kent. pA 
Vous lordſhip ſent a formal citation to the 
doctor under your epiſcopal ſeal, to appear be- 
fore you, or your lawful commiſſary, at Chelſea, 
to anſwer a complaint of contempt of your 


office and authority.” Where. is your lordſhip's 


authority for this proceeding}? For let me tell 
your lordſhip, unleſs you produce ſome legal 
authority for it, the moſt anxious, able, and 
ſtrenuous of your advocates will, I very much 
fear, hardly vindicate you from the charge, with 
which your lordſhip may be preſſed by ſome raſh. 
perſons, of having notoriouſly uſurped, in this 
inſtance, upon the rights of the college. Neither 


your lordſhip nor the public need to be informed 


that even the King James's commiſſioners con- 
deſcended to execute their commiſſion within the 
precincts of the college; and your lordſhip had 
done well, if, in this reſpe@ at leaſt, you had 
followed their example. — But I ſhall refer your 
lordſhip to another caſe in point from the pro- 
ceedings of your predeceſſor Biſhop Trelawney. 
In the winter before his general viſitation of 


4 
4 


of a preſident: the former act the viſitor is required to 
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Exeter College he received a as in the 
way of appeal, from one Mr. Colmer, who had 
been expelled for incontinency by the rector and 
fellows of that college. His lordſhip by letter“ 
required two at leaſt of the-fellows to attend him 
in London, with a copy of the proceedings 
againſt Mr. Colmer; to which requiſition was 
returned a letter from the. college, or rather a 
remonſtrance. The biſhop (Who is well-known 
to have been no timid — of the viſitatorial 
authority) thought fit to brook this refuſal; and 
immediatel — Dr. Maſters his cotn- 
miſſary executed his commiſſion at the 
college. And in the ſymmer following his lord- 
ſhip Viſited in perſon there, where alone he * 


®* Scea Se eb 4 ome 0 
printed _ theatre, 12 N. B. This pamphlet is writ- 
ten in favour of the viſitor. There is another written in 
favour of the colle but, though it lay before the wri- 
ter of this r he forbore to look into it, that he 
1 not be prejudiced by any thing ſaid by the parties 
bits thought 9 — aggrieved, . 'The concluſion of the 

op's pamphlet is 8 and ſhews (What ind 
is the defign of the whole of it pub his ſolicitude that his 
proceedings might receive the public approbation, It 10 
| 11 — 4 that as his lordſhip? s deſipns were honourable 
221 ſo his methods of purſuing them have been Ha. 
and legal ; and that the — of his /entence doth: not 
hea Fiala y appear than the /gality of the pres.“ 

Conſiderin — this is the och recedent admitthd by, 
the courts © W e the exerciſe of | 
fitational power, it is ſurprizing that the biſhop of Win- 
cheſter mobld have Wh incautious, and 111- eig. at 
* 1 4 been throughout the whole courſe of his late Pro- 


1 The ſtatute of Exeter College concerni W 
is 1 ſame with that of Magdalen Seas in this reſpect. | 


t\they are to be held within the precind#s of the C 
* * * Himſelf 
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* knows, adhered to the very 


ts ) 
himſelf entitled to viſit. - - Obſerve,” my lord. 
this - viſitor, in a matter of appeal, requires the 
attendance of the parties appellate by a. private 
letter; your lordihip, in 4 cauſe: of your own, 
iſſues a formal proceſs : your predeceſſor wiſely 
recedes from his demand; your lordſhip perſiſts 
in defiance of a proteſt ; which Dr. Kent's proc- 
tor, by the advice of his advocate, did indeed 
withdraw againſt his poſitive and repeated orders, 
but to which he himſelf, a ns tame lordſhip well 
Which of you 
afted the more 2 conſcientious, and ten- 
der part, let the warmeſt of your min s OWN 
friends determine. | 
8. Zur, my lord, you erefted a court RX” HON 


own in one of your rooms in Chelſea ; where 
ſome have preſumed to ſay, that, by your com- 
of 


miffary, you atted in the four- fold capacity 
accuſer, judge, jury, and legrflator too.  Fex- 
cept not, my lord, to your having appointed a 
commiſſary. For thus far (had the college been 
the ſcene of the execution of his commiſſion) 
was ſtatutable. But this I believe is the only 
ſtep of that kind that could legally be taken by 
your lordſhip. For a viſitor, my lord, in all his 
enquiries and determinations, is bound to pro- 
ceed “ fummarie, fimpliciter, fine 228 et f. 
gurã judicii. One main purpoſe of his appoint- 
ment by the founder was, that all law-fuits amo 
the members of his ſociety might be prevent 


as deſtruQtive of the peace and unity of their Og 


„ See again Ayliffe's ancient and Sriſent fate, We, Vol. u | 
P. 95+ | | 
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body, and what would prove great grant interruptions 
to them in the quiet proſecution of their ſtudies. 
And ſhall a viſitor himſelf inſtitute a formal judi- 
cial proceſs againſt a fellow of his college, and 
int officers in his court with a right of <> 
.atting fees? For, my lord you had an aknry and 
a prottor, in your court, and the reſpondent, as 
we-muſt now call him, was obliged to retain both 
an advocate and proctor, and to attend himſelf 
at Chelſea at a very conſiderable expence. But 
the reſpondent was alſo condemned in coſts:* fo 
gs M6 abt allowed by — founder 


5: Quacs,: How. was the viſitor to ſecure the payment of 
theſe. coſts, and when? putting the ſtatutes out of the queſ- 
tion. The ſentence of the 2 5th July, it is preſumed, was 
final in this cauſe ; and then the ſpecial commiſſion (as in 


all ſuch caſes) did of courſe expire. A ſecond decree there- 


— — neceſſary to enforce the firſt; which alone ig 4 
reſumption of its weakneſs and illegality. 

TR The viſitor, after a month's confideration, found 
me to take the ſtep afore-· mentioned. On the 25th 
— 7 aft the proctor Sie vem prayed the cauſe to be con- 

5 nd a .upplementary decree was iſſued, ordering 

4 Dr ent to certify, or cauſe to be certified on the 2d of 

1770, that the viſitor's cofts have been paid, and 

— of his fellowſhip applied according | to the ew 
| — wy; the 25th-of July.“ 


t The viſitor ſeems to have been influenced on this o- 


cafion by the conſideration of his own pocket, though he 
had no regard to that of Dr. Kent. Fifty foillings, the i. 
— fans allowed by the founder, would have poorly paid 
the commiſſary's journey to Oxford. But could he, with 
ce, have extended the value of it, (as in Dr. R. 

cas F thirty * and upwards would have anſwered very 
well: and was now protracted by ſeveral 
meetings at Cotes, and to Doftory-Com-- 


: 
= * 


9 — 
3 a 


— 
mons, r enn 


C — 2 0 p Bun. * c F 1 FEET, N x „ of 9 * an R 3 — 
. * * N | ads ad. ©... WF . re * N NA 
\ * 0 * * r 1 Re — IX 4; 71 Sat © * 
4 * « 


. 
out of the college fund to your commiſſary for 
a viſitation, at its extended value, and much 
more to boot, muſt now go out of the pocket of 
one ſingle fellow of the college to ſatisfy a group 
of . Your ſtatute, my lord, for theſe 
proceedings, with its © plain, literal, and gram- 
matical conſtruction !”. or, if you pleaſe, but one 
ſingle precedent.* Really, my lord, it is very - 
, unhappy for my friend Dr. Kent to have fallen 
the firſt ſacrifice in this way fince the foundation 
of colleges. And fince your lordſhip was re- 
ſolved to have a court of your own, I heart 
with for his ſake, and for the ſake of all members 
of ſuch foundations as are under your lordſhip's 
juriſdiction, that you had hit upon ſome other 
form of judicature. For the manner of pro- 
ceeding in the courts of civil law, as your lord- 
ſhip very well knows, is not eſteemed the moſt 
— le to liberty; and it plainly appears that 
this ſpecies of law has not breathed a milder ſpirit 
than is natural to it under your nn 8 * 
tion. 

4. I $HALL now proceed to examine, "ih the 
| fame freedom, the merits of the ſentence, or in- 
terlocutory decree ; which will lead me to com- 
municate ſome freſh. matter relative to theſe, ex- 
* proceedings. Dy 
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Oxford, might have been concluded 3 to the advan- | 
vantage of the commiſſary, and leſs to the | heyy; of Dr. 
Kent) in a fingle hour at. the college, without the parade. 
and formalities of a court. 
It is admitted that it is very common oe A vigtor.ea, 
have the merits of az appea/ argued before him, for his bet», 
ter information, and by tbe conſent of parties» But the form, R 
Judicial ef tm. in a criminal cauſe, before a viſitor, 1 is, 


— gether unprecedented. 2 
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5 by hat law, or upon what ſtatute could 
4 you red e iſh him, in che manner you 

2 — — n“ He had 
to your lordſhip under a ſeal uf ſe- 
 creſy:5"and;your:lordfhip thought fit to publiſh it 
yourſolßß il firſt; by ſending it to the college to Be 
road at a public meeting and afterwards'by yotir 


 commuliary;” in making it a part of the ſentener 


that the !whole proceedings ould be entered in 


_thepublic regiſter of the college. But, my lord, 
miting the lettor in queſtion to be conterti 
tuo, he had cleaved the i „as 1 laid 


fore, in his printed letter. Aud 1 all he. . | 


chat, had be; in it, che 
Fama re tigorous and ſevere.” a 
. Bentley, e wa fupended hom al 
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__ contempt: f he — and his court. 
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Whether tho now court of commiſſion at Chelſea be 
 dighific as a court of record your lordſhip 
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nnen hav not yatreceived.” Dr. Bem- 
ö PN A very high nature. RR | 


©.” Jo this 


- contempt | 


| (086) ) 
ter ee he-movedibe oi: King 
bench for a mandamus to be reſtored to hin de- 
| The cauſe was a very learnedly on 
s th "hides... All the four judges were unanimous 
in opinion, that the contempt, though very flag- 
rant, did not however merit a ſuſpenſion even 
from degrees; ſuſpenſion being a puniſhment diſ- 
proportioned to a contempt: and a was - 
2 to reſtore him; though I will nat ſay It 
ranted ſolely upon this plea, but -becaufe 
the whole proceedings had been 9 
my lord, had Dr. Bentley, eren fer his fi 
fon ſubmitted himſelf to the vice · chan 
juriſdiction, he would bave had a legal rigbu {as 
_civilians themſelves will tell you) to be reſtored to 
his degrees, without moving the king's court:for 
r For ſuſpenſion im a civil law 
court (as it was argued by Yorke, attarugysgene. 
ral, who pleaded in that cauſe againſt Bentley) 
is like an outlawry in a temporal coun: t nico + 
compel the party to come ih; and anſwer: an 
upon his doing that, e is taken off.” 
And this 1 — . by way of e eee a Cir- 
cumſtance in theſe late * 
deſerves to be very particular] attended-to. 2 | 
ter Dr. Kent's proxy had, contrary to h E e * 
tory directions, withdrawn bis prateſt, be Fe (Dec Dr. 
Kent) wrote to the commiſſary, as is abo fe. 
lated, the letter which is given in the appenclix 
No. 5. Ought notthis letter in common juſſice and 
equity to have mitigated the puniſſiment 80.4 
mere verbal cenſure? The contempt,” if any, - 
was 663 in it. But the lee wan be. 
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Itatutable liberties of che college in general, and 
to the rty of Dr. Kent in particular, call for 
a very different kind of redreſs. If they cannot 
de j uſtißed they ought to be reſcinded. There 
is ho, poſſible medium in this caſe. And let me 
be ſo free as to aſſure your lordſhip, that, what- 
ever may be e.g to you by a circle of flat- 
terers and ſycophants, it will be infinitely more 
creditable to your lordſhip to undo an attion, 
which, upon mature conſideration you ſhall judge 
to have been injurious, than to perſiſt in it. My 
lord, King James directed this; but alas! it was 
too late.—It would be impertinent, and I hope 
, Tuperfſuous, to preſs upon your lordſhip the 
eh Chriſtian ny of reſtitution. You know 
e importance and indiſpenſable neceſſity of it, 
and I need not enlarge upon ſuch a ſubject to one 
in your lordſhip's ſtation, _ | by 
As the preſent addreſs comes to your lordſhip 
as a viſitor, it will not be concluded improperly 
by ſetting before your lordſhip that moſt ſolemn 
and affecting adjuration which the founder of 
Magdalen College laid you under, when he com- 
mitted his flock to your care and protection; for 
whoſe welfare he expreſſes all the anxious ſoli- 
- citude of a natural parent, and even, if I miſ- 
take not, ſome little jealouly for their privileges. 
Sure I am that this, paſſage deſerves to be en- 
graven in letters of gold in every room of your 
palace. For it would ſtand as a ſtriking picture 
of the amiable and benevolent heart of the foun- 
dex, and alſo be a perpetual mementa to the viſi- 
tors in ſucceſſion in what manner he expected 
they ſhould acquit e of this . | 
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truſt, * PaarATORUMQUE REVERENDORUM 
PATRUM DOMINORUM EPISCOPORUM Win- 


TONIE, ET COMMISSARIORUM sVoRUNHRHUIUSs- 
MOD QUORUMCUNQUE CONSCLENTIAS APUD 
ALTISSIMUM ARCTIUS QNERAMUS, UT IN r- 
CIENDO ET EXEQUENDO PREMISSA, JUXTA 
DOCTRINAM APOSTOLICAM, non guærant que ſua 


funt, 8zD gu# Js CuRI8T1, | SOLUMQUE 


DEUM HABENTES PRA OCULI1S, FAVORE, ODIO, 
ET TIMORE, PRECE, AUT PRETIO, COLORIBUS; 


| OCCASIONIBUS, ET CAUSIS. POSTPOSITIS QUI» 


BUSCUNQUE, INQUISITIONIS, CORRECTIONS, - 
ET DEBITA REFORMATIONIS OFFICIUM SUPRA 
DICTUM DILIGEN TER IMPENDANT, ET FIDELI- 
TER IN OMNIBUS EXEQUANTUR; | SICUT ET 
PROUT CORAM DEO, IN EIUS EXTREMO JUDI» 


CIO, IN HOC CASU VOLUERINT REDDERE RA 
TION EM.“ Iam, 


My lord, &c, 
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Finis et Coneluſio omnium Steeutorum.”/ 


ORR 0 naſtris rewjertbus dilrentdr is 
ſpeximus antiquorum pairum traditiones, et 
regulas varias approbatas, nec non tra- 
ditionum regularum ipſarum multiplices profeſſores , 
ſed (quod diſplicenter referimus) nullicubi nunc, ut 
alim, juxta mentem fundatoris, regulas, ordinationes, 
et fatutea ſuis profeſſoribus obſervata invenimus. Unde 
mult;pliciter concutimur et turbamur; videntesfirmam 
 regularum, ordin ationum et ſtaturorum diver um com- 
paginem nimio errore concuſſam : ac quomodo clarum 
dici lumen irruens denſe nottis obſcuritas undique ob- 
fuſcavit. Percipientes dilucide animarum pericula 
maxima, ex r ſeu. ordinationum, et ſtatu- 
tarum hujuſmedi violatione, pluribus imminere. In 
his tamen fic diutius non vacillantes, ſed aurilium di- 
vinum in agendis devotiſſme invocantes, ad releva: 
' tignem pauperum ſebolarium clericorum in ſebolis 
- degentium, oculos noſtr & mentis interiores inflexibiter 
 configimus ; ſub ſpe firmll quod viri lterati, et wants | 
inbuti ſcientiis, Deum babentes pr oculis," ar guss 
voluntatem in regulis, ordinationjbus, et Patugii - 
22 hcidi pre "JT intuentes: 9 or- 
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dinationes, et ſtatuta naſtra illis tradita firiftius 25. 


ſervabunt. Ne igitur (quod alu) in noſtris obſerva- 


tionibus et ſtatutis, ficut et in aliis quam pluribus jam 
vidimus accidere de tranſattis, dolus, fraus fiat in 


futuro; ordinamus et ftatuimus, ſub pænd anathema- 


tis, et indignationis omnipotentis Dei, ne quis ſcholg- 
rium aut ſociorum difti noſtri collegis, cujuſcunqite 
gradiis aut conditionis, ſtatus, ſcientiæ, facultatis 
aut officit extiterit; pro ſud voluntate, odio, ſeu alià 
cauſa, vel occaſione qudcungue, ordinationum et ſta- 


' tutorum noſtrorum quicquam de ſenſu noſtræ inten- 


tionis, ut præmittitur, aliend interpretatione exci- 
tante finiſtrd, aut quocunque ſuadente colore, arte, vel 
ingenio, occaſione data, procuratd, aut etiam ex- 


guiſitd affirmat, conſtruat, vel defendat ; aut quovurs 
alio modo, per ſe, vel alium quemcunque, aliter quam 


noſtræ intentionis exiſtit, conſirui, interpretari, 
ſea etiam affirmari qudcunque ex cauſd procuret: Si 
quis vero, antiquo ſuadente ſerpente, quicquam con- 
trd præmiſſa verbo vel fatio preſumpſerit attentare, 


4 dicto noſtro collegio, fi ſuper boc per teſtes idoneos 
conviius fuerit, tanquam in bac parte perjuras, fine 
Jpe regreſſus penitus excludatur,”* * 


- 
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NUMBER U 


IS | Berkley near Frome, 
My Lord, | | May 18th, 1769. 


Ove ſo much duty to your lordſhip as to 


acquaint you, that I have drawn up a caſe 


' which. 1 have called a Letter o your Lordſhip, 


* 


| 40 


or a Vindication of the Preſident and Fellows of 
Magdalen College, in which I think I prove in- 


190 e 
conteſtably that your deciſſon, in Dr. Walker's | 
caſe, is unprecedented, unſtatutable, partial, ee 

even againſt the merits of it as ſtated 7 * 
Your lordſhip perhaps willbe ſurprized at theſe ex- 
preſſions, and think I am raſh, and over confident; 
25 I believe it will be found that I am not miſ- 
taken. I have thoughts of ſending this letter 
to the preſs; but had much rather ſettle the mat- 
ter amicably with your lordſhip, and am ready 
to argue the caſe face to face, if your lordſhip 
will condeſcend to admit me to ſuch a confe- 
rence. | . 
"0 Lo aſſure your lordſhip of the truth of - 
one thing the faith of an honeft man. As 41 
I have = alted with no man in this buſineſs, fo 
have I not hitherto communicated, or hinted my 
intention to the moſt boſom friend 1 have; every 
thing is yet within my own breaſt. I go hence 
to „and at his houſe I will expect to know 
your lordſhip's pleaſure. 

ff your lordſhip ſhall think this information 
banal) your notice, I will put my letter to the 
preſs at the latter end of the month. . I . y 


* * Lord, 
_ Wirk all due reſped, 8 W's 
+ Your lordlhip's moſt obedient, and 

97 MNoſt humble ſervant, | 
|  Theright reverend It AMBROSE Kent,” 
The Le Lord Bib f Mincheer, 17 7 
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NUMBER Ift 
N oO avoid all appearance of cont 1. 
appear; but nevertheleſs under a pròteſ- 
tation as to place: and TI do appoint George 
Bellas, or Robert Jenner, my proctor. And 1 
do declare that if a copy of the articles, intended 
to be exhibited, had been delivered to me, that 
might have conſidered them (for which I applied) 
I would at this time have ſubmitted to cenſure, 
for what could have been juſtly laid to 'my 
Wee ere too! mats * 
June zolb, 1769. 


_ AwBRosr Kent, 
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NUMBER IV. 


«SIR,,,. ",, Magdalen College, Oxford, 
oy * al 1 a 6, 176g.. 
HE gentleman whom we ſaw at Chelſea, 
(4 and who (as I told you) is a fellow of 
this college, has reported to his friends here that 
my proteſt will be over- ruled, and that I ſhall 
be called again to London. I hope, and believe, 
however, that he. will be deceived. But to arm 


you, and my advocate as much as poſſible in my 


favour, I beg leave to ſubmit the following new 


matter to your conſideration.” Beſides, that it is 
plain from the ſtatute de viſitatiane epiſcopi, &c. 
that his power is merely local, it ſeems to 
evident that the founder means to exempt his 
college from all judicial prateedimgs, eſpecially at 
a diſtance. He expreſſes his truſt that his ſuc- 
Pre- 
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Fial ProteBiores,” as well as © viſtatores” ; from N 
whence it may be inferred, that his viſitation even = 
for offences ſhould be fatherly. This is confirmed - 
by a paſſage taken from the ſtatute De numero 
ſcholarium et eleftione preſidentis,” in which are 1 
'theſe words, ©* Tpſe vero diffus epiſcopus Nin 9 
tonienſis—cui diflam præſentationem Feri continget; 1 
perſonam ſic eleftam abique moræ diſpendio, et 
fine proceſſu judiciario, et abſque impugnatione 
electionis, ſive nominationis pradictæ, dicto collegio | 
preficiat extra judicialiter in preſidentem.” If 9 
then the founder forbids any judicial proceſs at a | 
diſtance, concerning the confirmation of a preſi- Li 
dent, where all the expence of preſentation. is 10 4 
be.borne by the college, much more muſt he be ſup- 
poſed to diſcourage ſuch proceſs where a private | 
Fellow only is concerned, who can: be very ill fur- 9 
niſhed to bear alone the expences of ſuch a vex- 
atious ſuit. | 2 packed 
Further, as the viſitor in his decree profeſſes 
himſelf to be © tied down to a plain, literal,” and 
grammatical conſtruction ;? I hope he will think 
himſelf equally tied down not to exceed the 
tetter of he ſtatute with regard to his power. - 
Indeed he ſeems to have no ſhadow of a juſt claim 
to cite me to London. My offence, tho' it be 
in conſequence of a decree in favour of Dr. 
Walker, is no ways connected with the merits of 
the decree itſelf; and if it were, the proceedings 
there (as I before obſerved to you) were wholly 
irregular. No doubt was - proteſted, or certified to 
the viſitor, by the proper officer—the preſident. . 
And the acquieſcence of the college in ſuch ir- 
regularity (which they now repent) is no reaſon 
why. I ſhould acquieſce. in any thing that is un- 
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Neither Will any. former precedent,” that 1 

have heard of, affect my caſe to my prejudice. 
That of Dr. Bentley (as Dr. Calvert muſt know) 
is wholly different. The neareſt that comes to 
it, is the viſitation of Exeter college here, by the 
biſhop of Exeter, in 1689; who exerciſed his 
juriſdiction localy; firſt by Dr. Maſters, his 
commiſſary, to reſtore an expelled fellow; and 
afterwards. in perſon for the offences of the rector, 
&c. I would not therefore have my proteſt 
abandoned, but argued with ſpirit ; and I think 
it cannot fail to ſucceed. 

« You may be ſure, Sir, I am rather uneaſy 
till this affair be quite finiſhed. The earlieſt in- 
telligence therefore of any thing concerning it, 
will be a favour to, Sir, N | 


To Mr. Bellas, Yours, &c. 
Dottors Commons, Loudon. AmBrosz KEN T.“ 
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Magdalen College, Oxford, 
. +. "Mz July 17, . 


& bag contents of your letter -were, as you 
15 juſtly apprehended, very diſagreeable to 
me ; eſpecially as you and Dr. Calvert agree with 
me in opinion that the proteſt might have been 
ſupported. I could have wiſhed therefore that 
ou had not exceeded my laſt inſtructions, but 
bad argued that matter with ſpirit. It is a college 
cauſe, and the caſe, if drawn into precedent, 
will be productive of intolerable grievances to 
every member of this ſociery + part of which: 
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which reſpects I am much concerned for having 
uſed any fuch expreſſions of di 3 
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has not enabled his fellows to diſcharge any 
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